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STATEMENT OF PURPOSE AND EFFECT

I. Purpose and Effect

Bill 22-0107, the “Campaign Finance Reform Amendment Act of 2018, is the
Committee’s omnibus campaign finance reform legislation, and it includes aspects of several
campaign finance-related bills pending before the Council: B22-0008, the “Campaign Finance
Transparency and Accountability Amendment of 2017”;' B22-0032, the “Clean Elections
Amendment Act of 2017”;> B22-0047, the “Government Contractor Pay-to-Play Prevention
Amendment Act of 20177 B22-0051, the “Comprehensive Campaign Finance Reform
Amendment Act of 2017”;* and B22-0107, the “Campaign Fmance Reform Amendment Act of
2017”3

The Committee Print is the second phase of the Committee’s campaign finance reform
efforts. The first phase was the passage of the B22-0192, the “Fair Elections Amendment Act of
2018”, which established a program to provide public funding to qualified candidates who forgo
campaign contributions from corporations and traditional political action committees-(“PACs”). 6
On June 29, 2017, the Committee held a public hearing on B22-0192, at which approximately
seventy witnesses testified overwhelmingly in support of public financing and in support of
campaign finance reform generally. Shortly thereafter, on July 10, 2017, the Committee held a
hearing on four other campaign finance reform-related measures: B22-0008, B22-0032, B22-0051,
and B22-0107. These four bills sought to address issues such as “pay-to-play” government
contracting,” improper coordination of independent expenditures, enhanced disclosure
requirements, and the retirement of campaign debt. Taken together, the two hearings reflect the
Committee’s examination of strategies to enhance the District’s campaign finance laws and
address the relationship between money and power in District elections. The Council unanimously
passed the Fair Elections Amendment Act of 2018 in early 2018, and the Council approved funding
for the law in the Fiscal Year 2019 budget.® In B22-0107, the Committee undertakes a
comprehensive second-phase examination of campaign finance law in the District and proposes
reforms to limit influence, prevent corruption, and increase transparency and disclosure.

! See, http://lims.dccouncil.us/Download/37159/B22-0008-Introduction.pdf/

2 See, http://lims.dccouncil.us/Download/37 188/B22-0032-Introduction.pdf.

3 See, http://lims.dccouncil.us/Download/37204/B22-0047-Introduction.pdf.

4 See, http:/lims.dccouncil.us/Download/37210/B22-0051-Introduction.pdf.

3 See, http://lims.dccouncil.us/Download/37360/B22-0107-Introduction.pdf,

¢ Fair Elections Amendment Act of 2018, effective May 5, 2018 (D.C. Law 22-94; D.C. Official Code § 1-1161.01
et seq.), available at http://lims.dccouncil.us/Download/37693/B22-0192-Enrollment.pdf

7 “Pay-to-play” government contracting is the practice of an individual or business entity making campaign
contributions to a public official with the hope of winning a government contract. “Pay-to-play” practices can be
viewed as a subtler form of political corruption, because they may involve ant1c1patory action and potential future
benefits, as opposed to any explicit quid pro quo agreement.

& The law’s effective date is November 7, 2018.




II. Background

a. Overview of Proposals Before the Committee

Four campaign finance reform-related bills have been referred to the Committee on the
Judiciary and Public Safety thus far in Council Period 22, and a fifth is pending in the Committee
of the Whole. First, on January 5, 2017, B22-0008, the “Campaign Finance Transparency and
Accountability Amendment of 2017”, was introduced by Chairman Mendelson at the request of
Attorney General Karl Racine. The bill focuses on reducing the appearance and actuality of pay-
to-play government contracting by limiting who can do business with the District and contribute
to political campaigns. It restricts a person who has made contributions to certain recipients,
including officials and candidates who are involved in the awarding of contracts, from engaging
in business with the District for two years from the date the contribution or solicitation was made.
The bill defines “engaging in business dealings with the District” as receiving a grant from the
District that is valued at $100,000 or more; receiving a tax abatement from the District that is
valued at $100,000 or more; entering into an agreement with the District for the acquisition, sale,
or lease of any land or building; or entering into a contract with the District valued at $100,000 or
more.

In addition, the Attorney General’s bill would amend the District’s campaign coordination
laws by clarifying that any expenditure coordinated with a candidate’s campaign should be treated
like a contribution. It also establishes a rebuttable presumption that a campaign expenditure was
coordinated in the following scenarios: (1) if the campaign provides information about its needs
or plans to the person making the expenditure; (2) if the campaign and the person making the
expenditure share a common vendor providing campaign or fundraising strategy; or (3) if the group

making the expenditure is run by a candidate’s immediate family member or former high-level
staff.

On January 10, 2017, B22-0051, the “Comprehensive Campaign Finance Reform
Amendment Act of 2017”, was introduced by Councilmembers Vincent Gray and Trayon White
and referred to this Committee. This bill similarly aims to reduce “pay-to-play” contracting. It
prevents the District from entering into contracts with contractors seeking or holding contracts or
grants with the District with a cumulative value of $250,000 or more who have made a contribution
or expenditure to certain recipients, including officials and candidates who could influence the
award of a contract, within specified dates. If the covered contractor’s bid is successful, the covered
contractor may not make contributions or expenditures between the date the covered contractor
knows that a solicitation will be issued and one year after final payment is made on the contract or
grant. If the covered contractor’s bid is unsuccessful, then the covered contractor may not make
contributions or expenditures between the date the covered contractor knows that a solicitation
will be issued and the date of the termination of the negotiations or notification that the bid was
unsuccessful. ‘

In Councilmember Gray’s bill, the prohibition on contributions and expenditures also
applies to “related parties”, which includes trusts, limited liability corporations (“LLCs”), general
partners of such LLCs, and political committees. It also applies, if the covered contractor is a
corporation, to any officer or director of the corporation or to any principal who has a controiling



interest. Under the bill, immediate family members of a covered contractor, and the covered
contractor’s officers, directors, and principals, would be allowed to make campaign contributions
and expenditures, but they may not exceed an aggregate of $300 per person per election. The
existing definition of “immediate family members” in D.C. Official Code § 1-1161.01(26) is
broad, encompassing “the spouse or domestic partner of a public official or employee and any
parent, grandparent, brother, sister, or child of the public official or employee, and the spouse or
domestic partner of any such parent, grandparent, brother, sister, or child.” The bill also
strengthens disclosure requ1rements by providing that all electlon-related advertisements must
include a disclaimer naming the ad’s sponsor.

On January 10, 2017, two other campaign finance-related bills were introduced. B22-0032,
the “Clean Elections Amendment Act of 2017”, was introduced by Councilmember Elissa
Silverman, Committee Chairperson Allen, and Councilmembers Mary Cheh, David Grosso, and
Brianne Nadeau. The bill, referred to this Committee, addresses improper coordination between
campaigns and independent expenditure committees by identifying under which circumstances
independent expenditures are truly independent. The bill also provides that only individuals may
contribute to political committees and constituent-service programs.

B22-0047, the “Government Contractor Pay-to-Play Prevention Amendment of 20177, was
introduced by Chairman Phil Mendelson, along with Committee Chairperson Charles Allen and
Councilmembers Mary Cheh, Brianne Nadeau, Elissa Silverman, and Robert White. The bill was
referred to the Committee of the Whole, and it prohibits government contracts valued at $100,000
or more with businesses and individuals that have made contributions to elected officials during a
certain period.

Lastly, on February 7, 2017, B22-0107, the “Campaign Finance Reform Amendment Act
of 2017, was introduced by Committee Chairperson Charles Allen and Councilmembers Anita
Bonds and David Grosso. The introduced version of the bill, now the Committee Print, required
principal campaign committees to retire all their debts within six months after an election, so that
campaign accounts would no longer be allowed to remain open for an unlimited period of time.
The bill also required committees and candidates to obtain consent before using a person’s likeness
in campaign literature, advertisements, websites, or social media.

b. Overview of the Committee Print

The Committee Print centers around six themes: (1) reforming agency oversight of the
District’s campaign finance laws; (2) tackling the perception and actuality of government
contractor pay-to-play; (3) limiting the influence of money as a corrupting force in District politics;
(4) addressing improper coordination between public officials, political committees, PACs, and
independent expenditure committees (“IECs™); (5) enhancing disclosure requirements and
training; and (6) keeping pace with evolving case law. The Committee proposes these far-reaching
reforms in an attempt to reverse the perception and reality of corruption in District politics and
strengthen public trust in both the election process and in public officials.



1. Reforming Agency Oversight of the District’s Campaign Finance Laws

Currently, the Office of Campaign Finance (“OCF”) is overseen by a three-member Board
of Elections (“BOE”). The Board also oversees the agency known as the Board of Elections —
governed by an Executive Director — which administers the District’s elections.’ The Board is
currently — and has historically been — primarily focused on elections issues, rather than on
campaign finance issues, as most recently evidenced by Board Chairperson Michael Bennett’s
testimony at his re-confirmation hearing before the Committee.'® Committee observations of
Board actions and discussions over the past several years have underscored this de-prioritization.
In addition, none of the current Board members have a background in campaign finance law,
policy, or technology — a troubling deficiency, given the impending effective date of the Fair
Elections Program. Moreover, the Committee has repeatedly heard public testimony that OCF is
yet to reach its full potential. For example, at the Committee’s March 8, 2018, Performance
Oversight Hearing on the agency, Aquene Freechild, Co-Director of Public Citizen’s Democracy
is For People Campaign, testified that OCF needs to become an “energetic reguldtor that is
committed to transparency, clear communication, and fairness”.!' She noted that to reach this goal
and to regam the public’s trust in the agency, there needs to be a “significant cultural shift and
increase in activity at OCF”.!?

The Committee believes that OCF has been deprived of the vision and experience of a
Board with subject-matter expertise. Although elections and campaign finance. issues are
intimately related, the Committee believes that OCF would be better served with its own Board,
composed of members specifically experienced in campaign finance matters. With its own Board,
OCF and its leadership would benefit from more direct oversight and support. The Committee
Print, therefore, removes OCF from under BOE’s jurisdiction and creates a new, standalone,
independent Campaign Finance Board (“CFB”). The CFB’s purpose will be to administer, enforce,
and implement the District’s campaign finance laws and regulations, refer alleged violations for
prosecution, seek out best practices, and issue rules.

The CFB’s structure mimics that of BOE and the Board of Ethics and Government
Accountability (“BEGA”). It will consist of five members appointed by the Mayor with the advice
and consent of the Council. When appointing and confirming members of the Board; the Mayor

° The Board of Elections was created by the District of Columbia Election Code of 1955, approved August 12, 1955
(69 Stat. 699; D.C. Official Code § 1-1001.01 et seq.), and it assumed responsibility for the District’s campaign finance
laws and regulations almost two decades later through the District of Columbia Campaign Finance Reform Act,
approved August 14, 1974 (88 Stat. 455; Pub. L. 93-376).

1 Upon questioning from Chairperson Allen, Mr. Bennett explained the Board’s oversight role with respect to BOE
and OCF. He noted that OCF’s work is “process and data driven”, and the Board mostly just “keeps up with what’s
going on” at the agency. In contrast, he stated, the Board is more involved in the day-to-day issues on the elections
“side of the house”. He testified that, as Chair, he spends more time on elections administration than on campaign
finance issues. See, Council of the District of Columbia Committee on the Judiciary and Public Safety, Public Hearing
on PR22-0838, the “District of Columbia Board of Elections Michael Bennett Confirmation resolution of 2018 (oral
testimony of Michael Bennett, Chairperson, Board of Elections), available at.
http://dc.granicus.com/MediaPlayer.php?view_id=44&clip_id=4578.

' Committee on the Judiciary and Public Safety Performance Oversight Hearing on the Office of Campaign Finance
(March 8, 2018) (oral testimony of Aquene Freechild, Co-Director, Democracy is For People Campaign, Public

Citizen), available at http://video.oct.dc.gov/VOD/DCC/2018_03/03_08: 18 Judiciary.html.
12 Id




and Council, respectively, will be required to consider whether the individuals possess knowledge,
training, or experience in campaign finance law or administration. Members must be duly-
registered voters, have resided in the District continuously since the beginning of the three-year
period ending on the day the person is appointed, and not hold any other office or employment in
the District government. While serving on the Board, a member may not: (1) campaign for any
other public office; (2) act as a leader or hold any office in a political party or political committee,
PAC, or IEC; (3) participate in any political campaign in any District election; (4) be a lobbyist;
(5) be an officer, director, or employee of an organization receiving District funds who has
managerial or discretionary responsibilities with respect to those funds; or (6) use their status as a
member to directly or indirectly attempt to influence any decision of the District government
relating to any action that is not within the CFB’s purview. Board members will receive
compensation identical to that of the BOE members and may be removed for good cause.

Under the Committee Print, all investigations of alleged violations will be made by the
Director of Campaign Finance in the Director’s discretion. The Director must present evidence
concerning alleged violations to the Board within a reasonable time if he or she believes that
sufficient evidence exists to constitute a violation. Following the presentation of evidence, the
Board may refer the matter for prosecution or dismiss the action. If the Director fails to present a
matter or advises the Board that insufficient evidence exists to. present a matter or more time is
needed to investigate the matter further, the Board may order the Director to present the matter
within ninety days of its receipt. This procedure mirrors current law. ‘

Existing law requires the Director of Campaign Finance to publish a biennial report by
January 31 of each odd-numbered year with a description of the receipts and expenditures of
candidates for Mayor, Attorney General, Chairman and members of the Council, members of the

- State Board of Education, shadow Senator, and shadow Representative, but excluding candidates
for Advisory Neighborhood Commissioner. The Committee Print aligns the deadline for the report
with BEGA’s December 31 annual best practices report, and also includes information about IECs.
As amended, the report must provide, at a minimum, the following information, as well as other
information that the Director considers appropriate: :

(1) A summary of each candidate’s receipts, in dollar amount and percentage terms, by
categories of contributors that the Director considers appropriate, such as the candidate
himself or herself, individuals, political committees, corporations, partnerships, and labor
organizations;

(2) A summary of each candidate’s receipts, in dollar amount and percentage terms by the
size of the donation, including donations of $500 or more; donations of $250 or more but
less than $500; donations of $100 or more but less than $250; and donations of less than
$100;

(3) The total amount of a candidate’s receipts and expendltures for primary and general
elections, respectively, when applicable;

(4) A summary of each candidate’s expenditures, in dollar amount and percentage terms, by
operating expenditures, transfers to other authorlzed committees, loan repayments, and
refunds of contributions; and

(5) A summary of the receipts and expenditures of political committees, PACs, and IECs using
categories considered appropriate by the Director.



All reports published by the CFB must be now published online.

The Committee Print again mirrors BOE’s jurisdiction by authorizing the CFB to issue
advisory opinions on compliance with the District’s campaign finance laws — either on its own
initiative or in response to a request from a public official, political committee, PAC, IEC, an
official of a political party, any person required to or who reasonably anticipates being required to
submit filings to the CFB, or any other person under the CFB’s jurisdiction. The CFB must publish
a statement of each request, without identifying the person seeking the opinion, in the District of
Columbia Register within twenty days after its receipt. Comments upon the requested opinion
must be received for a period of at least fifteen days following publication.

The Committee is confident that this restructuring will allow the new CFB to thrive. By
creating a dedicated board for campaign finance matters, the Committee Print provides the agency
with the full spectrum of tools and resources it needs to rigorously and robustly enforce and
implement the District’s campaign finance laws. Though the issues surrounding elections and
campaign finance are undeniably connected, the Committee believes that the District will benefit
greatly from a CFB able to provide specific campaign finance-related support, expertise, and
vision. Such a bifurcated structure appears in other jurisdictions: for example, New York City has
an independent Campaign Finance Board, tasked with administering the city’s campaign finance
system (which also includes a robust public financing program).'

2. Tackling the Perception and Actuality of Government Contractor Pay-to-Play

i. The Perception or Actuality of “Pay-to-Pldy” Contracting in the
District

One of the major concerns that arose at the Committee’s hearing on the pending campaign
finance measures was that, in our current system, wealthy and corporate contributors have an
outsized influence in local politics. Specifically, witnesses testified to both a perception and a
reality in the District that wealthy developers and corporations unduly influence elected officials’
decisions through campaign contributions and “pay-to-play” politics.

During the hearing, there was a spirited debate among Councilmembers in attendance and
with the public witnesses about this issue. Adav Noti, from the Campaign Legal Center, testified
that the Council plays a significant role in the oversight of the contracting process, which can
create the appearance of, as well as the opportunity for, favoritism toward political supporters.'*
One Councilmember referenced a Washington Post poll citing the statistic that 64% of District
residents believe that the District government catering to developers is a major cause of the lack

13 New York City maintains a separate Board of Elections, which oversees the administration of elections. See,
https://www.nyccfb.info/ and http://vote.nyc.ny.us/html/home/home.shtml.

' Council of the District of Columbia Committee on the Judiciary and Publi¢ Safety, Public Hearing on B22-0107,
the “Campaign Finance Reform Amendment Act of 2017 (July 10, 2017) (oral testimony of Adav Noti, Senior
Director of Trial Litigation & Strategy, Campaign Legal Center), available at ‘

http://lims.dccouncil.us/Download/37360/B22-0107-HearingRecord 1.pdf.
7




of affordable housing in the city.!> This Councilmember noted that money’s impact reaches
beyond campaigns to also affect how constituents perceive the decisions of officials once in office,
and without stronger legislative efforts to address these concerns, constituents begin to assume
officials make decisions based purely on who donated how much money to their campaigns, with
this sentiment contributing to voter apathy.

In a letter submitted to the Committee, the Campaign Legal Center stated that the proposed
provisions would “meaningfully inhibit the types of pay-to-play scandals that have cast a shadow
over the District’s government in recent years”.'® Aquene Freechild, from Public Citizen, testified
that a recent report by her organization showed that 40% of contributions came from construction
and real estate corporations.!” She specifically pointed to Fort Myer Construction, testifying that
the corporation gave $3,000 to various candidates.'® However, she noted that if executives, family
members, and family trusts related to the corporation were included, that number would increase
to more than $20,000 in contributions.!” The company’s two top executives, their immediate
family members, and their family trusts gave an additional $17,700 to Council campaigns.?’

Another Councilmember disagreed that pay-to-play contracting is a problem in the District,
expressing his belief that this legislation is seeking to solve a problem that does not exist. He noted
that the Council does not issue contracts, but rather only reviews multiyear contracts and contracts
with a value over $1 million. For this reason, the Councilmember took issue with the idea that
restricting funding from contractors would prevent corruption or even counter the perception of
corruption. This Councilmember further asserted that pay-to-play contracting simply “does not
exist” in the District. He challenged the public witnesses and his colleagues to name a specific
instance in the history of District politics in which an elected official had awarded a contract based
on campaign contributions or “shaken down” a contractor for campaign contributions in return for
a contract. He stated that the bills under consideration, and specifically, the pay-to-pay provisions,
are perhaps required in other places like New York City, but these kinds of laws are not necessary
in the District. '

Chairperson Allen responded that, in the Council’s recent history, there have been three
Councilmembers who have had either lost their committee, had their committee’s jurisdiction
modified, or been reprimanded or censured for conduct directly related to campaign finance
violations, unlawful gifts or arrangements, and conflicts relating to contracting. Attorney General
Racine also testified in support of the bills, stating that the public has an “extraordinarily powerful
perception” that elected officials have a unique ability to influence the direction of a contract,

15 Washington Post D.C. Poll June 15-18, 2017: Affordable housing and gentrification, WASH. POST (July 6, 2017),

available at https://www.washingtonpost.com/page/2010-2019/WashingtonPost/2017/07/01/National-
Politics/Polling/release_479.xml?uuid=fNH3cF5wEeeqaTlkp9VSBw.

!6 Supra, note 14 (written testimony of the Campaign Legal Center), available at

http://lims.dccouncil.us/Download/37360/B22-0107-HearingRecord 1. pdf.

17 Id., (oral testimony of Aquene Freechild, Co-Director, Democracy is for People Camipaign, Public Citizen),

available at http:/lims.dccouncil.us/Download/37360/B22-0107-HearingRecord | .pdf.
18 Id .

19 ]d
20 l'd



whether true or not.2! He stated that perception alone does, in fact, require action — action that is
reasonable and constitutional, such as the legislation under consideration at the hearing.

The Committee agrees that the Council’s significant oversight role in the contracting
process — approving multi-year contracts and those worth more than $1 million — creates the
perception of and the opportunity for favoritism toward political supporters. Campaign
contributions from potential contractors to those public officials responsible for awarding contracts
also has the potential to unduly influence the government contracting process.

In addition, the Council’s role in granting tax abatements has come under scrutiny. In
December 2017, the Washington City Paper reported on a tax abatement proposal for the
development of a parking lot owned by the Supreme Council of Scottish Rite Freemasonry of the
Southern District of the United States that had been introduced by a Councilmember.? The article
asserted that the project was being pushed by political donors and lobbyists “familiar with the
Wilson Building”.?> While no campaign finance violations were alleged or investigation
conducted, the article raised a perception of corruption among some members of the public,
concluding that “whatever the projects’ merits, to some residents the prospective subsidies seem
like new itze‘:‘rations of D.C.’s age-old pay-to-play culture that rewards special interests at taxpayers’
expense”.

The Council is not the only government entity involved in government contracting — the
Executive plays an even more involved role. One recent alleged pay-to-play incident involved the
handling of two contracts awarded by the Department of General Services (“DGS”) to Fort Myer
Construction and personnel actions taken in response to those awards.?® In September 2016, in
response to public concern and several media stories, the Committee on Transportation and
Environment opened an investigation into the circumstances surrounding how the contracts were
evaluated and awarded, as well as the reasons for the personnel actions.? The Committee heard
more than twenty hours of testimony and conducted numerous interviews, resulting in a report
titled, “Findings and Recommendations of Mary M. Cheh on the Department of General Services
Contracting and Personnel Management™.’

2 id., (July 10, 2017) (oral testimony of Karl Racine, Attorney General for the District of Columbia), available at
http://lims.dccouncil.us/Download/37360/B22-0107-HearingRecord 1.pdf.

22 Andrew Giambrone, D.C. Councilmembers, Campaign Donors, and Lobbyists Arrange Questionable Tax Breaks
Jor Dupont Circle Development Projects, WASH. CITY PAPER (December 21, 2017), available at
https://www.washingtoncitypaper.com/news/housing-complex/article/209867 1 5/dc-councilmembers-campaign-
donors-and-lobbyists-arrange-questionable-tax-breaks-for-dupont-circle-development-projects.

23

2

% The contracts in question were both Requests for Proposals issued by DGS for District infrastructure projects. The
first was for the development of the future site of the D.C. United Soccer Stadium at Buzzard Point, and the second
was for the development of the future site of the entertainment and sports facility at St. Elizabeths East Campus.

% See, e.g., Aaron Davis and Peter Jamison, Fired D.C. employee claims Bowser administration tried to steer
contracts to donor, WASH. POST (Dec. 1, 2016), available at https://www.washingtonpost.com/local/d¢c-
politics/fired-dc-employee-claims-bowser-administration-tried-to-steer-contracts-to-donor/2016/12/0 1/c04f887a-
b7de-11€6-959¢c-172¢82123976_story.html?noredirect=on&utm_term=.fd3275f399d.

27 Council of the District of Columbia Committee on Transportation and the Environment, Findings and
Recommendations of Mary M. Cheh on the Department of General Services Contracting and Personnel
Management (June 14, 2017), available at http://marycheh.com/wp- content/uploads/ZOl7/06/20]7 06-14-DGS-

Contracting-and-Personnel-Report-by-Mary-Cheh-no-attachments.pdf.
9 .




The report found that, although there was no direct evidence of political influence or
motivation, there was evidence that Fort Myer was a favored District contractor and that senior
executive officials acted with the intent of benefiting Fort Myer. 28 The report noted that Fort Myer
plays a major role in the District as a campaign contributor and has contributed to numerous
District officials, including Councilmembers and the last three Mayors.?® It also found that the
perception that the contractor is favored by the District government exists among other contractors,
citing testimony that other contractors regularly abstained from bidding on contracts if Fort Myer
was a competitor.’® As a result of its findings, the Committee recommended that the Council
should take action to regulate campaign contributions by contractors, noting that “where
impressions of favoritism cause contractors to refrain from bidding on particular contracts, the lack
of competition means that the District loses out — on price, work quality, and engagement of local
workers or businesses.”!

ii. Other Jurisdictions

At least seventeen states, the federal government, the Securities Exchange Commission,
the Municipal Securities Rulemaking Board, and numerous cities, including New York City and
Los Angeles, have implemented some form of pay-to-play restrictions.*? Examples of states that
have particularly robust regulations include Connecticut, Illinois, and New Jersey, as discussed in
more detail below. Each state takes a slightly different approach with the goal ‘of limiting
government contractors’ influence in the election and performance of state officials.

In Connecticut, covered individuals in the contracting entity may not make contributions
during the contract period (from the negotiation to the December 3 1st after the termination of the
contract).3> Board members, officers, managers, those with at least 5% ownership interest, and
spouses and children are subject to this restriction.>* The penalty for violation is the cancellation
of the government contract and a suspension for one year, as well as fines for violating election
law.’ The regulation applies to both no-bid and competitive contracts with a value of $50,000 or
more for a single contract or $100,000 for all contracts — and applies to all state candidates and
state and local party committees.*

2 1d. at 44.

29 Id

30 1d

311d at41-42,

32 See, Craig Holman and Kyung rok Wi, Pay-to-Play Restrictions on Campaign Contributions from Government
Contractors, Public Citizen, at 1 (2016), available at https://www.citizen.org/sites/default/files/pay-to-
play_state_summary_report.pdf; see also Committee on the Judiciary and Public Safety Public Hearing on B22-
0107, the “Campaign Finance Reform Amendment Act of 2017” (July 10, 2017) (oral testimony Adav NOtl Senior
Director of Trial Litigation and Strategy, Campaign Legal Center), available at
http://lims.dccouncil.us/Download/37360/B22-0107-HearingRecord 1.pdf.

33 CONN. GEN. STAT. § 9-612.

34 ld

35 Id

36 Id.

10



In Illinois, covered individuals in the contracting entity may not make a contribution during
the contract period and two years after the termination of the contract.>” All members of the
contracting entity with at least 7.5% controlling interest; officers; spouses; minors; subsidiaries;
and nonprofits are subject to the restriction.?® The restriction applies to both no-bid and competitive
contracts with a value of $50,000 in aggregate annual state contracts.”® It also applies to state
candidates and officials responsible for awarding contracts, in addition to their political
committees.*® The penalty for violation is immediate cancellation of the contract, payment of
money to the state, loss of all state contracts, and the entity cannot bid for new contracts for three
years.*! The entity’s name is also publicly-listed as a violator.*?

In New Jersey, covered individuals within the contracting entity are restricted to
contributions of $300 per election from eighteen months prior to the award of the contract to the
termination of the contract.*3 All principals with 10% ownership interest; spouses of individual
contractors; and subsidiaries controlled by the entity are subject to the restriction.** The restriction
applies to both no-bid and competitive contracts with a value of $17,500 or more (except highway
contracts and eminent domain).** It also applies to gubernatorial candidates and state and county
party committees.*é The penalty for violation is that contractors are liable for up to the value of the
contract and are banned from government contracts for five years.*’

There are also strong pay-to-play restrictions at the federal level. In 1994, the Securities
Exchange Commission (“SEC”) approved one of the first effective pay-to-play restrictions in the
nation, which effectively banned campaign contributions from bond dealers to municipal officials
responsible for awarding government contracts to handle municipal securities.*®* The SEC
concluded that these pay-to-play practices cost taxpayers money by “fostering a selection process
that excludes those firms that do not make contributions, causes less qualified [contractors] to be
retained, and undermines equitable practices in the municipal securities industry.”*® Congress has
also recognized the potential for corruption inherent in pay-to-play practices by passing legislation
to prohibit federal contractors from making certain contributions or expenditures directly to a
candidate or political party, or for any political purpose.>

3730 ILL. COMP. STAT. 500/50-37.

38 Id

39 ld

40 [d

4] .’d.

42 Id

IN.J. STAT. § 19:44A-20.13 e seq.

44 ld !

45 Id

46 Id.

47 Id

48 17 C.F.R. § 275.206(4)-5.

 Elizabeth Kennedy and Adam Skaggs, The People’s Business: Disclosure of Political Spending by Government
Contractors, Brennan Center for Justice, at 6 (June 16, 2011), available at
https://www.brennancenter.org/analysis/people%E2%80%99s-business-disclosure-political-spending-government-
contractors. : '

302 U.S.C. § 441c(a)(l) (2006).
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In addition, New York City has enacted city-wide restrictions, which regulate contributions
from entities “doing business” with the city through a database called the “Doing Business
Database”.?! This publicly-accessible database lists individuals and their associated entities who
are doing business with the city government. New York City’s law is expansive and covers persons
who have received or are seeking contracts, franchises, concessions, grants, pension fund
investment contracts, economic development agreements, real property agreements, or land use
actions with the city. The regulations apply to the following individuals associated with entities
doing business: Chief Executive Officer or equivalent, Chief Operating Officer or equivalent,
Chief Financial Officer or equivalent, anyone who owns or controls more than 10% of the entity,
senior managers who have high-level supervisory capacity in which substantial discretion and
oversight is exercised in business transactions with the city, and registered lobbyists. Contributions
from anyone in the database are not matched with public funds (for publlc financing purposes) and
are subject to lower contribution limits varying by office.>

iii. Constitutionality

Courts have generally been protective of efforts to preserve the integrity of the government
contracting process through the enactment of pay-to-play laws, recognizing the special risk of
corruption that certain types of contributions pose. In 2010, the U.S. Court of Appeals for the
Second Circuit upheld Connecticut’s law restricting contractor contributions to state officials.*®
The challenged provisions of Connecticut’s law prohibit state contractors and certain lobbyists
from (1) making campaign contributions to candidates for state office, and (2) soliciting campaign
contributions on behalf of candidates for state office.>* The Court found that the ban on contractor
contributions “unequivocally addresses the perception of corruption” by “totally shutting off the
flow of money from contractors to state officials” and eliminating the influence contractors hold
over state officials through campaign contributions.*® As a result, in light of the state’s corruption
scandals involving state contractors, the Court held that the outright ban on contributions by
contractors, prospective contractors, and their principals was “closely drawn to meet the state’s
interest in combating corruption and the appearance of corruption”.>

In 2015, a unanimous en banc U.S. Court of Appeals for the D.C. Circuit upheld the federal
contractor contribution ban, which bars contractors from contributing “directly or indirectly” to
federal candidates, political parties, or PACs, concluding that “the contracting context greatly
sharpens the risk of corruption and its appearance.”’ The Court recognized two governmental
interests sufficient to justify the ban: (1) preventing the actuality and appearance of corruption,
and (2) preventing “interference with merit-based public administration” to ensure that contracting
“depend[s] upon meritorious performance rather than political service”.®

3! See, http://www.nyc.gov/html/doingbiz/home.html.
52 Id

53 Green Party of Conn. v. Garfield, 616 F.3d 189 (2d Cir. 2010).

41d at7.

55 1d. at 40.

% Id. at 41.

5" Wagner v. Fed. Election Comm’n, 793 F.3d 1 (D.C. Cir. 2015), cert. a’emed sub nom. Miller v. Fed. Election
Comm’n, 136 S. Ct. 895 (2016) (holding that if the ban were not in effect, “more money in exchange for contracts
would flow™).

38 Id. at 8-9.
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The Second Circuit has also upheld New York City’s regulation of contributions from
entities “doing business” with the city.’® The law is expansive, covering persons who have received
or are seeking contracts, franchises, concessions, grants, pension fund investment contracts,
economic development agreements, or land use actions with the city.®

An outlier to these favorable cases is Colorado’s pay-to-play constitutional amendment,
which was invalidated by the Colorado Supreme Court in 2010 as overly broad — it applied to
collective bargaining agreements as well as government contracts and prohibited any business or
union that made a contribution to a local candidate from qualifying for a state government contract
— neither of which restriction is present in the Committee Print.°! ‘

iv. Committee Print

The Committee agrees with testimony from public witnesses and subject-matter experts,
including Public Citizen, the Brennan Center, and the Campaign Legal Center, that pay-to-play
reforms are critical for the District to maintain confidence in the integrity of the government
contracting process. Pay-to-play contracting does not usually take the form of outright bribery, but
rather more likely involves the contractor buying access for consideration of a government
contract. This not only damages the integrity of the contracting process, but it undérmines the
public’s confidence in government. The Committee Print takes strides to separate campaign
contributions from government contracts and rebuild public confidence in the integrity of both the
District’s government contracting process and its elections.

Definitions

The Committee Print bars the District from entering into a “contract” with a “covered
contractor” if the covered contractor contributes to a “prohibited recipient” within the “prohibited
period”. The following are important definitions for purposes of this section:

1. “Contract” = agreements with an aggregate value of $250,000 or more, including the value
of any option period or similar contract extension or modification, for:

a. The rendition of services;

b. The furnishing of any goods, materials, supplies, or equipment;

c. The construction, alteration or repair of any District government-owned or District
government-leased property;

d. The acquisition, sale, lease, surplus, or disposition of any land or building;

A licensing arrangement;

f. A tax exemption or abatement; or

o

%9 Ognibene v. Parkes, 671 F.3d 174 (2d Cir. 2011).

0 /d. at 179. :

¢ Dallman v. Ritter, 225 P.3d 610 (Colo. 2010) (holding that the state’s entire pay-to-play constitutional amendment
was invalid on several grounds, including that the amendment violated free speech rights and the Ianguage was
unconstitutionally vague and overbroad).
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g. A loan or loan guarantee, not including loans made for other than commercial
purposes, such as educational loans or residential mortgage loans.

The Committee reviewed pay-to-play statutes from other jurisdictions and concluded that.
the types of legal relationships above were either commonly included in the definition of a
“contract” or should be due to specific experiences in the District. The Committee Print’s
definition of “contract” is broad because the Committee believes that the threat of influence in a
relationship between government officials and those doing business with the District extends
beyond traditional contracts for goods or services. For example, as discussed supra, the Council
plays an important role in granting tax abatements or exemptions by introducing the necessary
legislation. As a result, Councilmembers are vulnerable to criticism of pay-to-play practices when
it is revealed that the same Councilmembers introducing the legislation have accepted campaign
contributions from the developers or lobbyists who stand to benefit from the tax abatement or
exemption. Similarly, the Council is responsible for moving legislation to approve a surplus or
_disposition of District property, and therefore Councilmembers run the risk of similar allegations
of pay-to-play as they do with tax abatements and exemptions.

The Committee also settled on a threshold value of $250,000 for a contract, including any
option years or modifications associated with that contract. The campaign finance bills pending in
Committee similarly included different definitions and contract values. Councilmember Gray and
Attorney General Racine’s bills notably included grants; the former set a threshold value of
$250,000, and the latter of $100,000. Chairman Mendelson’s pay-to-play proposal was only for
contracts for goods or services, and the contract value was $100,000. The Committee carefully
considered the contract value and concluded that $100,000 was too low a threshold and would
capture too many contracts where the potential financial benefit to the contractor is negligible. A
simple search of the Office of Contracting and Procurement’s Awarded Contracts Database®? lists
268 contract awards with a value of between $25,000 and $50,000, and another 750 contracts with
a value between $50,001 and $100,000.

2. “Covered contractor” = any business entity,5 including its principals, seeking or holding

a contract or multiple contracts with an aggregate value of $250,000 or more with the

District government.

The Committee Print’s definition of the contractors that are covered by the bill includes
“principals” of the contractor, as do many other jurisdictions. “Principals” are defined as senior
officers of that business entity, such as president, executive director, chief executive officer, chief
operating officer, or chief financial officer. If a business entity is an educational institution,
“principal” does not include deans of that “business entity” — this exemption is to enable, for
example, large educational institutions not to foreclose all contracting opportunities with the
District in excess of $250,000 just because one dean of, for example, that educational institution’s
business school, contributes $50 to a candidate for Mayor. The Committee purposely does not

62 See, http://app.ocp.dc.gov/RUV/information/award/search.asp (accessed October 15, 2018).
 Under D.C. Official Code § 1-1161.01(4), “business entity” means “any corporation, partnership, sole

proprietorship, firm, nonprofit corporation, enterprise, franchise, association, organization, self-employed individual,

~holding company, joint stock, trust, and any legal entity through which business is conducted, whether for profit or
not.”

14



include boards of directors in this definition, reasoning that such a restriction would inhibit
potential board members from serving on the District’s many non-profit boards.

The Committee Print relies on contracting authorities to have contractors self-report their
principals at the time that they seek a contract with the District, and the District’s contracting
authorities will be responsible for ensuring compliance with this requirement and updating
submitted information as necessary. Some jurisdictions and the other bills pending in the
Committee® would go deeper into the contractor’s leadership structure, and sometimes include
related entities and immediate family members of the contractor and its leadership. While the
Committee anticipates that there could be situations in which contractors attempt to skirt the
contribution restrictions by having their immediate family members or their leadership team
contribute in lieu of their own contribution, at this juncture, the Committee felt more comfortable
in this first legislative bite at the pay-to-play apple with only regulating principals’ contributions.
The logistical and technological implementation of the Committee Print will already be extensive
with only the listed principals included, and if the definition were extended deeper into a business
entity’s leadership structure, or to related parties or immediately family members, the list of
covered contractors could number in the hundreds of thousands. Such an extensive regime would
be doomed to fail administratively — for example, it would be impractical for the domestic partner
of the spouse of a covered contractor to know of the restrictions imposed on their contributions or
the potential harm to the contractor caused by even a small contribution.

3. “Prohibited recipient” =

a. If the covered contractor is seeking or holding a contract with, or for which the
procurement process would be overseen by, a District agency subordinate to the
Mayor: the Mayor; any candidate for Mayor; any political committee affiliated with
the Mayor or a candidate for Mayor; and any constituent-service program affiliated
with the Mayor. :

b. If the covered contractor is seeking or holding a contract with the Office of the
Attorney General: the Attorney General; any candidate for Attorney General; and
any political committee affiliated with the Attorney General or a candidate for
Attorney General.

8 Councilmember Gray’s proposed legislation would have included “related parties” and would have limited the
contributions of a covered contractor’s immediate family members to $300 per person per election. Chairman
Mendelson’s legislation similarly would have included “business contributors” as covered contractors; this would
have included a business entity making a contribution and all of that entity's affiliated entities.

% For example, in the case of Jeffrey Thompson and the federal investigation into political corruption — Thompson’s
longtime associate Jeanne Clarke Harris pleaded guilty to felony charges of funneling funds from businesses owned
by a co-conspirator. These funds went to family members and friends who then made contributions to political
candidates, adding up to $653,000 in spending not reported to government regulators as required by law. Thompson
pleaded guilty to funneling more than $2 million in illegal contributions to campaigns. See, Mike DeBonis, Who is
Jeffrey Thompson?, WASH. POST (March 20, 2014), available at https://www.washingtonpost.com/local/dc-
politics/who-is-jeffrey-thompson/2014/03/10/66abce0c-99a8-11e3-80ac-
63a8ba7f7942_story.html?utm_term=.8178fb857f1f.
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c. If the covered contractor is seeking or holding a contract that must either come
‘before the Council for its approval or which otherwise must be approved by the
Council legislatively to take effect (such as tax abatements or exemptions, or
surpluses and dispositions of District property): any Councilmember; any candidate
for Councilmember; any political committee affiliated with a Councilmember or a
candidate for Councilmember; and any constituent-service program affiliated with
a Councilmember.

In the Committee Print, “prohibited recipients” — those public officials and their affiliated
political committees and constituent-service programs to which covered contractors may not
contribute during a “prohibited period” — differ depending on the mechanism by which the contract
would be procured or approved. Although the details may appear complicated, the principle is
simple: a covered contractor cannot contribute to the public-official who has or could have
(because the public official is a candidate for that office) the responsibility for overseeing the
procurement or approval.

If the contract would be held or procured by a District agency or instrumentality
subordinate to the Mayor, the prohibited recipient would be the Mayor or a candidate for Mayor.%
This will capture the vast majority of contracts, as the Office of Contracting and Procurement
(“OCP”) and the independent — but subordinate — procurement authorities handle most contracting
and procurement.®” It is also possible that an agency independent from the Mayor would use a
subordinate procurement authority — as in the Board of Elections using OCP’s services to contract
for a new voter database — in which case, although the contract itself is with an independent agency
not subordinate to the Mayor (therefore, no potential to garner influence by a covered contractor
contributing to the Mayor), the authority which reviews the contract is subordinate, and therefore
contributions should not flow to the public official who oversees that authority — in this case, the
Mayor. “Prohibited recipient” is similar for the Office of the Attorney General, although those
contracts are likely few and far between. Councilmembers, their affiliated political committees,
and their constituent-service programs would be “prohibited recipients” if the contract could come
before the Council, i.e. it is a multi-year contract, its value is over $1,000,000, or it originates in
legislation and has a value of $250,000 or more, such as a surplus or disposition of District property
or a tax abatement or exemption.

The Committee Print notably does not bar prohibited recipients from accepting such
contributions; rather, the onus is on the contracting authority and the covered contractor. The
Committee requires OCP — which already maintains a publicly-accessible database that captures
many of the contracts under the bill — to work collaboratively with the CFB to prevent improper
contract awards. It is unnecessary, therefore, for campaigns — which are often run on a shoestring
budget with all volunteers — to be required to doublecheck one or more databases to identify, for
each contribution, whether the contributor is a covered contractor. With that said, the:Committee
Print does require each contracting authority to maintain a publicly-accessible list of covered

8 “Public official” in D.C. Official Code § 1-1161.01(47) also includes candidates.
87 For a list of those District agencies independent or exempt from OCP’s authority, see,

https://ocp.dc.gov/sites/default/files/dc/sites/ocp/page content/attachments/OCP%20Dlstrlct%2OAgency%20Procu
ement%20Authority%20%28March%203 1%2C2017%29.pdf.
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contractors for that authority on its website, and the new CFB w111 check contrlbutlons against this
information.

In the case that the prohibited recipient is a Councilmember, the Committee Print also
requires bids or applications for proposed contracts submitted to the Council to contain a summary
including the names of the contractor’s principals, a description of any other contracts the proposed
contractor is currently seeking or holds with the District, and a certification that the proposed
contractor has been determined not to be in violation of the bill’s pay-to-play provisions.

4. “Prohibited period” =

a. If the “contract” is for the rendition of services; the furnishing of any goods,
materials, supplies, or equipment; the construction, alteration, or repair of any
District government-owned or District government-leased property; or the
acquisition or sale of any land or building;

i. From the date of the solicitation or similar invitation or opportunity to
contract to:

1. If the contractor’s response is unsuccessful, the termination of
negotiations or notification by the District that the covered
contractor's response was unsuccessful; or

2. If the covered contractor’s response is successful, one year after
the termination of the contract;

b. If the “contract” is a lease, licensing arrangement, or loan or loan guarantee:

i. From the date of the solicitation or similar invitation or opportunity to
contract to: ~

1. If the covered contractor's response is unsuccessful, the
termination of negotiations or notification by the District that the
covered contractor's response was unsuccessful; or

2. If the covered contractor’s response is successful, one year after
the entrance into the contract;

c. If the “contract” is a surplus or disposition of any land or building:

i. From the date of the solicitation or 51m11ar invitation or opportunity to
~ contract to:

1. If the covered contractor's response is unsuccessful before the
introduction of legislation before the Council, the termination of
negotiations or notification by the District that-the covered
contractor's response was unsuccessful; or
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2. If the covered contractor’s response is successful and legislation
is introduced before the Council:
a. If the legislation is pending, the end of that Council
period; or
b. If the legislation passes, one year after the effective date
of the legislation;

d. If the “contract” is a tax abatement or exemption:

i. From the introduction of legislation before the Council, or the inclusion of
such in a contract in pending legislation, to:

1. If the legislation is pending before the Council, the end of that
Council Period; or

2. If the legislation passes, one year after the effective date of the
legislation.

The prohibited periods will differ depending on the type of contract, but again, the principle
is simple: a covered contractor should not be contributing while they are actively seeking or
holding a contract. “Actively seeking” will also differ depending upon the type of contract, and
the Committee will look to the contracting authorities for guidance on that definition.

Enforcement

Implementation and enforcement of the Committee Print’s pay-to-play provisions will be
a significant and complicated task, and the Committee is therefore delaying the applicability of
these provisions until November 4, 2020, to provide sufficient time for the various contracting
authorities and the CFB to prepare for the rollout. The most important component is a database
accessible to all parties, including the public, that provides an active and searchable list of covered
contractors (and their principals), active contracts, and prohibited recipients, similar to New York
City’s Doing Business Database. The public and campaigns must be able to easily access up-to-
date information, and prospective and current contractors must be aware before bidding on
contracts and during their period of performance. The Committee’s intent is also not to penalize
campaigns for non-compliance with this new regime, and it will be imperative to build in time
before the law is effective to account for a robust educational component for all parties —
particularly as the Fair Elections Program will become effective not three weeks from the date of
this report.

To . facilitate implementation and enforcement, the Committee Print requires each
contracting authority to maintain a publicly-available list of all covered contractors, including
principals, for the contracts of that contracting authority. Each contracting authority will be
responsible for notifying covered contractors of prohibited recipients for each contract (as well as
likely prohibited recipients, based on the estimated value). Contract authorities will also work with
the CFB to identify, for each covered contractor, whether they have contributed to a prohibited
recipient during the prohibited period.
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The Committee Print mandates that the website established by the Chief Procurement
Officer (of OCP) provide clear instructions on how to respond electronically or non-electronically
to each solicitation, include information about the prohibited recipients or likely prohibited
recipients for each contract, and include the pay-to-play provisions of this Print. Moreover, the
Committee Print requires that OCP’s existing database containing information regarding each
contract executed by the District for an amount equal to or greater than $100,000 must contain a
notation identifying whether the vendor is a covered contractor and to which public officials the
vendor is prohibited from making campaign contributions and during what prohibited period.

In addition, because the definition of contract includes tax exemptions and abatements that
would come before the Council, the Committee Print amends the District’s tax abatement financial
analysis (“TAFA”) requirements to require that, if the estimated aggregate value of the exemption
or abatement is $250,000 or more, TAFAs — analyses prepared by the Office of the Chief Financial
Officer for tax exemptions and abatements pending before the Council —must include a list of the
contributions made, from the date of the bill’s introduction to the date of the TAFA, by the grantee
of the exemption or abatement and the principals of the grantee, to the Mayor, any Councilmember,
or any candidate for Mayor or Councilmember; any political committee affiliated with the Mayor,
Councilmembers, or candidates for those offices; and any constituent-service program affiliated
with the Mayor, Councilmembers, or candidates for those offices. The Print also requires TAFAs
to include a list provided by the grantee of any contracts that the grantee is seeking or holds with
the District government.

Penalties

The Committee Print includes several new remedies exclusively for its pay-to-play
provisions. A contractor who violates the Committee Print’s pay-to-play provisions may be
considered to have breached the terms of any existing contract with the District, and, at the
discretion of the contracting authority, the contract may be terminated. The contractor may also be
disqualified from eligibility from future District contracts for the period of four years from the date
of violation. In addition, the names of violators (both prohibited .recipients and covered
contractors) must be prominently displayed on the CFB’s website.

3. Limiting the Influence of Money as a Corrupting Force in District Politics

In addition to restricting contributions by government contractors, the Committee Print
seeks to limit the influence of money in politics through several reforms: by (1) prohibiting
bundling by lobbyists to principal campaign committees, exploratory committees, inaugural
committees, transition committees, and legal defense committees; (2) requiring that campaign debt
be retired within a certain period and limiting the repayment of personal loans; (3) clarifying legal
defense committees; (4) limiting contributions to inaugural and legal defense committees; (5)
applying contribution limits to PACs in non-election years; and (6) reforming constituent-service
programs (also known as constituent services funds).
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i. Lobbyist Bundling

The role of alobbyistis both legitimate and important to legislation and
government decisionmaking, but by its very nature, it is prone to corruption and
therefore especially susceptible to public suspicion of corruption. Any
payment made by a lobbyist to a public official, whether a campaign contribution
or simply a gift, calls into question the propriety of the relationship...88 [emphasis
in original).

Bundling means to “forward or arrange to forward two or more contributions from one or
more persons by a person who is not acting with actual authority as an agent or principal of a
committee.”® Put more simply, bundling by lobbyists is a way of aggregating influence with
elected officials through coordinated fundraising. Rather than contributing once as an individual,
lobbyists can bundle contributions to flex their political muscle to public officials on behalf of
their employers. In the District, benefits from bundling could take the form of a meeting being
scheduled more quickly than it would be for an ordinary resident, facetime with a public official,
an appointment to a board or commission, or a beneficial decision for the lobbyist’s employer.

Under current law, lobbyists must disclose any bundling of contributions on their bi-annual
activity reports submitted to BEGA," but the Committee is unaware of any such disclosures to
date.”! Although meaningful, the disclosure provisions passed in the Council’s most recent
‘campaign finance reform omnibus legislation — the Campaign Finance Reform and Transparency
Amendment Act of 2013 — did not enhance transparency in the end, in part due to the method by
which lobbyist activity reports have been published on BEGA’s website as thousands of individual
pdfs. In fact, the Committee at the time stated that “...disclosure of bundled contributions is
meaningless without the capability to effectively and efficiently conduct a search of filed Activity
Reports on BEGA’s website”.”? But more importantly, disclosure by itself did not address the
District’s underlying interest in reducing the perception or actuality of corruption.

In the Districf, lobbyists are not limited in their ability to bundle,” although a number of
other jurisdictions have done so. Connecticut prohibits lobbyists from bundling contributions on
behalf of executive and legislative branch candidates.” In North Carolina, lobbyists are prohibited

S8 Preston v. Leake, 660 F.3d 726, 737 (4th Cir. 2011).
% D.C. Official Code § 1-1161.01(3A).
0 D.C. Official Code § 1-1162.30(a)(7).
! In Title I, Subtitle 1, of the Fiscal Year 2019 Budget Support Act of 2018, the Committee included language
requiring BEGA to make the information in activity reports more publicly accessible and sortable, including by
listing each political expenditure or contribution of $50 or more by a lobbyist. See,
http://lims.dccouncil.us/Download/39944/B22-0753-Enrollment.pdf at 25-26; in the former Committee on
Government Operations’ Committee Report on the last campaign finance reform package passed by the Council, the
Committee stated that it was enhancing bundling disclosure requirements because “[mJost lacking in the District’s
campaign finance laws is sufficient transparency related to the campaign contributions of registered lobbyists and
their employers.” See, Council of the District of Columbia Committee on Government Operations, Committee
Report on B20-0076, the “Campaign Finance Reform and Transparency Amendment Act of 2013” 12 (Oct. 22,
;22013), available at http://lims.dccouncil.us/Download/29232/B20-0076-CommitteeReport.pdf.

Id. at 15. :
3 See D.C. Official Code § 1-1162.30.

7 Public Act 10-1 (July 2010 Special Session); see, hggs://www.ct.gov/seec/cwg/view.aspi 2a=3558&0Q=464980.
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from bundling contributions for legislators or candidates running for office.” That state goes a
step further and prohibits lobbyists from making contributions to members of the staté legislature
while the state legislature is in regular session.”® The Committee Print does not similarly bar
lobbyists from making contributions, but it does prohibit bundling by lobbyists to principal
campaign committees, exploratory committees, inaugural committees, transition committees, and
legal defense committees. The Committee Print does not limit bundling to PACs,”” as PACs are
definitionally unaffiliated with candidates (unlike the restricted committees), so the same ability
to influence a public official through a contribution does not exist.

ii. Retiring Campaign Debt and Limiting Personal Loans by Candidates

Under current law, there is no requirement that principal campaign committees close out
their campaign debt within a certain time frame. As a result, many committees remain open for
years, even more than a decade, after an election. Some candidates who have been successful in
their races have continued to fundraise once in office to retire their campaign debts. District law
permits this practice, providing that contributions made to retire debts are subject to the same
contribution limits for that office (even if made after the election), the amount and nature of the
debts owed must be continuously reported until extinguished, and committee fund balances may
be used to retire the committee’s debts.”® As of the date of this report, there are seventeen open
committees due to unpaid debt, and five committees pending approval for termination.” The oldest
open committee is Orange for Mayor, opened on June 24, 2005, which still carries $97,500 worth
of debt.?0

Campaigns frequently maintain debt post-election, but unless they are in the process of
winding down or resolving a pending campaign finance audit, they have overextended if they have
debt outstanding for a significant period. Large debts are particularly troubling if the candidate
won their election and then fundraises on that debt while in office.®! Contributions to candidates,

> N.C. GEN. STAT. § 120C-302.

" Id. Arizona similarly prohibits contributions to legislators or the governor while the legislature is in session. ARIZ.
REV. STAT. ANN. § 41-1234.01. California prohibits lobbyists from making a contribution to any candidate for a
state office that the lobbyist has registered to lobby. CAL. GOV’T CODE § 85702.

7 Councilmember Gray’s bill had proposed restricting lobbyist bundling to political committees, PACs, and 1ECs,
but not bundling to political committees and PACs for initiatives and referenda.

7 Unlike principal campaign committees, there are limits on other types of committees. Exploratory committees
cannot exceed eighteen months, after which they must transfer the fund balance to a principal campaign committee,
political committee, or nonprofit organization. D.C. Official Code § 1-1163.18; D.C. Official Code § 1-1163.21.
Inaugural committees must terminate no later than 45 days from the beginning of the term of the new Mayor, but
they may continue to accept contributions to retire their debts. D.C. Official Code § 1-1163.24. Any fund balance
must be transferred to a nonprofit organization or constituent service program. D.C. Official Code § 1-1163.23.
Transition committees must similarly terminate no later than 45 days after the beginning of the term of the new
Mayor, Council Chairman, or Attorney General, and the committee may continue to accept contributions to retire its
debts. D.C. Code § 1-1163.27. Fund balances must be transferred to a nonprofit organization or constituent service
program. D.C. Code § 1-1163.25. :

7 Information provided to the Committee by the Office of Campaign Finance.

80 ld

8! For example, during his 2014 campaign for Attorney General, Karl Racine loaned his campaign $451,000. After
his election, he fundraised to pay himself back some of the funds, which is legal under current law. Martin
Austermuhle, Racine, Champion of Campaign Finance Reform, Faces Some Issues of His Own, WAMU (Sept. 12,
2017), available at https://wamu.org/story/17/09/12/racine-champion-campaign-finance-reform.faces-issues/.
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if given to garner influence, are at least speculative, but once that candidate becomes a public
official, the official now has business before them and a host of conflicts — in other words, there
are more strings attached post-election. The potential for corruption is all the more significant
when the debt owed to the candidate or public official is to repay a personal loan. In a recent
WAMU article, Adav Noti, an attorney with the Campaign Legal Center, notes: “There’s always
at minimum an optical concern with officeholders soliciting funds from, among others, the people
they regulate. That concern can be heightened when the funds that are being solicited are used to
pay back a loan that the office holder made to their campaign.”%?

The Committee Print therefore amends current law by requiring that any excess campaign
funds used to retire debts of committees be used for that purpose within certain timeframes or
personal liability will be invoked. For principal campaign committees, debts must be retired within
six months following the election or they become liabilities to the public official. For inaugural
and transition committees, candidates now have six months after the beginning of the term of the
new Mayor (for inaugural committees) or the new Mayor, Chairman, or Attorney General (for
transition committees) in which to repay debts using campaign funds. Candidates are prohibited
from fundraising to retire these debts after six months. In addition, the Committee Print allows
excess campaign funds to be used to repay personal loans by a candidate to their political
committee only up to $25,000. The Committee believes that this measure helps level the playing
field for candidates who do not have vast personal wealth at their disposal to loan their own
campaigns, and the new limit will also discourage public ofﬁmals from fundraising on large
personal loans while in office.

Federal and state requirements for the retirement of campaign debt, and specifically
personal loans to the campaign from the candidate, differ from the District. Federal law requires
that for personal loans that, in the aggregate, exceed $250,000, the committee may (1) repay the
entire amount of the loans using contributions if those contributions were made on the day of the
election or before; and (2) repay only up to $250,000 of the loans from contributions made after
the election.®® If the committee uses its cash on hand after the election to repay all or part of the
personal loans over $250,000, it must do so within twenty days.3* Several states and municipalities
impose restrictions: Washington State goes farther than the Committee Print in limiting the
repayment of personal loans to the candidate to $5,500, indexed to inflation;** Alabama permits
contributions to retire debt in a 120-day post-election window but does not require that cash on
hand be used for that purpose; ¥ Georgia mirrors federal law, setting a cap on the repayment of
personal loans at $250,000 post-election;?” and Illinois takes a different approach, permitting
unlimited loans to the committee, but the candidate becomes “self-funded” if, during the twelve
months prior to the election, the candidate and associates loan a certain amount, thereby causing
the contribution limits for all candidates to be waived.%®

82 ]d

852 U.S.C. § 30116(j); 11 C.F.R. § 116.11(b).
% Id. at (c).

8 WASH. REV. CODE ANN. § 42. I7A 445(3).
8 ALA. CODE § 7-6-219.

87 GA. CODE. ANN. § 21-5-41(h).

8 10 ILL. COMP. STAT. ANN. 5/9-8.5.
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Several cities also impose restrictions: in Houston, Texas, a candidate cannot be
reimbursed for personal loans to their campaign in excess of $75,000 for Mayor or city-wide
offices, or $50,000 for a district council office.¥ In Berkeley, California, candidate-controlled
committees may receive contributions designated for a prior cumulative period only to help retire
a campaign debt,’® and the contributor must not have contributed the maximum of $250 during
that earlier period. Candidate-controlled committees may only receive such contributions until the
end of the second semi-annual filing period (i.e., December 31) in the next even-numbered year
after the prior election.”! For example, where a candidate-controlled committee has campaign
debts remaining from the November 2014 election, it is prohibited from accepting contributions
to retire this debt after December 31, 2016.%% In New York City, 1éans from the candidate or from
anyone else have to be repaid by the date of the election or they become contributions, subject to
contribution limits.?® Candidates who participate in the city’s public financing program are allowed
to contribute three times the contribution limit to their own campaign.®*

iii. Reforming Legal Defense Committees

A legal defense committee is “a person or group of persons organized for the purpose of
soliciting, accepting, and spending funds to defray the professional fees-and costs for a public
official’s legal defense to one or more civil, criminal, or administrative proceedings.”® To the
Committee’s knowledge, such a committee has never been created in the District. The Committee
Print makes a minor amendment by allowing public officials to maintain legal defense committees
only for the purpose of defraying attorney’s fees and other related costs for the official’s legal
defense to one or more civil, criminal, or administrative proceedings arising directly out of the
conduct of a campaign, the election process, or the performance of the public official’s
governmental activities and duties. The Print thus clarifies that these committees may only be used
for the public official’s legal defense in actions that are directly related to the public official’s
status as a public official. This is in keeping with best practices in a number of states, including
Connecticut, Massachusetts, Michigan, Nevada, North Carolina, Oregon, and Wisconsin.”® Los
Angeles, San Diego, and San Jose also provide for legal defense committees.”’

iv. Limiting Contributions to Inaugural and Legal Defense Committees

Current law sets the limits for individual contributions to inaugural®® and legal defense
committees® at $10,000 per individual. These limits are significantly higher than the limits to

89 Houston Ord. § 18-37.

% FCPC Reg. R2.12.415.2(a).

91 ld )

92 ld

% New York City Admin. Code §§ 3-710, 3-711.

94 ld

% D.C. Official Code § 1-1161.01(30). '

% Michael Halberstam and Susan Lerner, Policy Proposal for the Regulation of Legal Defense Funds under New
York City Laws, New York Common Cause, at 5 (July 6, 2017), available at https://www.commoncause.org/wp-

content/uploads/legacy/states/new-york/research-and-reports/policy-proposal-for-the-regulation-of-legal-defense-

funds-under-nyc-laws.pdf.
9 1d.

% D.C. Official Code § 1-1163.22.
- % D.C. Official Code § 1-1163.29(e)(1).
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exploratory committees'® — $2,000 for Mayor, $1,500 for Council Chairman and Attorney
General, $1,000 for at-large Councilmember, $500 for Ward Councilmember or At-Large State
Board of Education Member, and $200 for Ward State Board of Education member — and transition
committees — $2,000 for Mayor and $1,000 for Council- Chairman in the aggregate.'”' The
Committee Print brings the outsized limits for inaugural and legal defense committees in line with
the others listed by capping them both at $2,000 per person.

v. Applying Contribution Limits to PACs in Non-Election Years

The Committee Print also makes temporary legislation passed by the Council permanent
by applying current contribution limitations to PACs during nonelection years.'% Existing District
law does not limit contributions to PACs in nonelection years.'”® In passing the temporary
legislation, the Council determined that it was important to implement the same contribution limits
during nonelection years to ensure that the activities of PACs are transparent and accountable.!®

Based on the Court of Appeals for the D.C. Circuit’s reasoning in EMILY’s List v. FEC,'%
contributions to a PAC account that is only used for independent expenditures cannot be limited.
The Court held that the government cannot restrict independent political spending by nonprofit
groups or political committees, and that doing so violates the First Amendment rights of such
groups. However, the Committee Print does not run afoul of this ruling by implementing
contribution limits on PACs in non-election years. The Committee Print, as discussed more fully
infra, allows PACs to create separate “non-contribution accounts” from which they may make
unregulated independent expenditures not subject to contribution limits. The contribution limits
imposed by both current law and this Print apply only to the accounts of PACs used to make
contributions. This is made clear by the Committee in an amendment to D.C. Official Code § 1-
1163.33.

vi. Reforming Constituent Service Funds

The Committee notes that the restrictions on constituent-service programs proposed by Chairperson Allen
in the draft Committee Print — described in this section of the report — were repealed via an amendment
offered at the Committee’s October 18, 2018, markup on the legislation. See the Committee Action section
of this report for further explanation.

Currently, the Mayor and eight members of the Council maintain constituent-service
programs, also known as constituent services funds (“CSFs™).!% CSFs may be used to fund a

1% D.C. Official Code § 1-1163.19(b).

191 D.C. Official Code § 1-1163.26.

102 12242, the “Campaign Finance Reform and Transparency Second Temporary Amendment Act of 201 7,
became effectlve on January 17, 2018, and expired on August 30, 2018. B22-0863, the “Campaign Finance Reform
and Transparency Temporary Amendment Act of 2018, is currently under congressional review.

193 D.C. Official Code § 1-1163.33.

104 PR21-1067, the “Campaign Finance Reform and Transparency Emergency Declaration Resolution of 2016”,

available at http:/lims.dccouncil.us/Download/36927/PR21-1067-Introduction.pdf.
195581 F.3d 1 (D.C. Cir. 2009).

196 The Councilmembers are Chairman Phil Mendelson and Councilmembers Anita Bonds, Mary Cheh, Jack Evans,
Vincent Gray, Kenyan McDuffie, Brandon Todd, and Trayon White. See also Andrew Giambrone and Tom
Sherwood, Do Constituent Service Funds Always Serve Constituents?, WASH. CITY PAPER (May 10, 2018),
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variety of purposes, including funeral arrangements, emergency housing, past due utility
payments, food and refreshments or an in-kind equivalent on infrequent occasions, community
events not sponsored by the District government, and community-wide events. 107 All expenditures

must accrue to the “primary benefit of residents of the District of Columbia”.'%

CSFs have often been the subject of controversy. For example, one Councilmember
recently came under criticism for a CSF contribution to an out-of-District event held by a national
organization.'® Members of the public have also criticized the existence of CSFs. The Washington
Post Editorial Board has suggested that CSFs’ main purpose is to “make public officials look
good” and should be eliminated.''® The editorial states that many payments from CSF's do not go
to actual constituents — rather, “[cJommon uses include buying program ads or tickets to
community group events...[or] to caterers and to consultants”.!!'! It concludes that CSFs are
“second campaign accounts that can be used with broad discretion”, noting that “the contributors
are the very same entities that underwrite the city’s election campaigns — those seeking access and
city business...”.!"? :

Given the criticism and concerns surrounding CSFs, the Committee Print clarifies that
CSFs must only be used for an activity, services, or program that directly provides services to
District residents. It also adds a new disallowable expenditure for CSFs: year-long or season
admissions to theatrical, sporting, or cultural events. The Committee Print further prohibits excess
funds in certain political committees from being rolled over into CSFs.

4. Addressing Improper Coordination Between Public Officials and PACs and
IECs

In its 2010 decision in the Citizens United case, the Supreme Court held that the First
Amendment prohibits the government from restricting independent expenditures for
communications by nonprofit corporations, for-profit corporations, labor unions, and other

available at https://www.washingtoncitypaper.com/news/loose-lips/article/2 1004483/do-constituent-services-funds-
always-serve-constituents. As of April 2018, the amount of money held in these accounts by Councilmembers
ranged from as little as $350 to approximately $163,000. /d.
197 D.C. Official Code § 1-1163.38(b)(2).
198 D.C. Official Code § 1-1163.38(b)(1).
199 Fenit Nirappil, Trayon White paid back constituent fund for ‘inappropriate’ Nation of Islam donation, WASH.
POST (Aug. 21, 2018), available at https://www.washingtonpost.com/local/dc-politics/trayon-white-paid-back-
constituent-fund-for-inappropriate-nation-of-islam-donation/20 1 8/08/2 1/ec797 14a-a567-11¢8-a656-
943eefabSdaf_story.html?utm_term=.8eca240aca56; see also, Order of the Office of Campaign Finance in the
Matter of Do Something Constituents Fund, Docket No. OCF 18R-011, Office of Campaign Finance (July 25, 2018),
available at https://efiling.ocf.dc.gov/FinanceEnforcement/DownloadReport?fileName=CSSCC8166839_OCF18R-
011_OrderReport_07252018.pdf. OCF determined that the donation “did not inure to the benefit of the residents of
the District of Columbia” and was therefore an inappropriate use of CSF funds. The agency closed its investigation
without penalty after the Councilmember reimbursed his CSF for the donation. .
11° Editorial Board, The D.C. Council should rethink the ‘constituent services fund’, WASH. POST (Aug. 7, 2011),
available at https://www.washingtonpost.com/opinions/the-dc-council-should-rethink-the-constituent-services-
ﬁxlnd/20] 1/08/03/g1QAIOZC11_story.html?utm_term=.36ba42961d70. '

Id

"2 1d. After the 2016 elections, four Councilmembers transferred surplus campaign funds to their CSFs. Supra, note
110.

25



associations.'!? The Court ruled that political spending is a form of protected free speech, and thus,
while direct contributions may be limited due to a risk of corruption, independent spending may
not be limited.!'"* This landmark decision has allowed unfettered money to flow into American
elections, mostly from the super-wealthy. '

The Court’s decision in Citizens United rested on a critical assumption — that unlimited
spending should happen independent of candidates, in other words, not in coordination with
candidates.''S The Court continues to recognize that coordinated spending can be corrupting, and,
therefore, it is subject to reasonable limits.''® The problem is that, in reality, outside spenders often
work with candidates who have incentives to protect the spenders’ interests once elected. This
occurs both on the federal level, e.g., with prominent spenders like the Koch brothers, and at the
state and local level. For example, candidates’ trusted associates have organized IECs and PACs
to amass funds.'”” Candidates have fundraised for these affiliated, yet unrestricted, groups.!''®
Campaigns and outside groups also have found ways to collaborate in their messaging and use a
common roster of strategists and other providers.'! '

While is important to acknowledge that stronger coordination regulation is not a cure-all
for the structural problems caused by the outsized influence of wealthy interests in our elections,
strong and well-enforced anti-coordination laws can make a meaningful difference in safeguarding
election integrity. Coordination regulation prevents end runs around direct contribution limits,
which are meant to minimize the opportunity for quid pro quo corruption. This kind of regulation
identifies coordinated spending that should be subject to disclosure or contribution limits. In
addition, anti-coordination provisions can encourage candidates to opt into public financing
programs without fear of unfair competition from candidates with connected, unlimited spenders.

1. Other Jurisdictions

Generally, state laws treat contributions or expenditures as coordinated if they are based
on “substantial discussion” between the spender and candidate. This standard does not adequately
capture the many ways in which collaboration occurs. According to a report by the Brennan Center,
in most states, laws meant to deter coordinated spending are too ambiguous, narrow, or weakly
enforced.'?® The Brennan Center report found that California, Connecticut, Maine, and Minnesota

. 83 Citizens United v. FEC, 558 U.S. 310 (2010).

114 Id

115 [d

116 Id

17 An example of this in the District is the controversial FreshPAC, a PAC that was closely associated with the
Mayor and was named to recall the Mayor’s “fresh start” campaign slogan. See, Aaron Davis, D.C. mayor’s allies
reluctantly shut down controversial PAC, WASH. POST (Nov. 11, 2015), available at
https://www.washingtonpost.com/local/dc-politics/dc-mayors-allies-reluctantly-shut-down-controversial-
pac/2015/11/11/63d48b32-884a-11e5-be39-0034bb576eee_story.html?utm_term=.303cdeea8749. In 2015, the PAC
shut down after allegations of pay-to-play politics and improper coordination. FreshPAC had been created by the
Mayor’s former campaign treasurer. /d. .

118 Jd. The Mayor appeared at fundraisers for FreshPAC on two occasions.
119 ld .

120 Chisun Lee et al., After Citizens United: The Story in the States, Brennan Center for Justice, at 2 (October 2014),

available at https://www.brennancenter.org/publication/secret-spending-states.
26




have the strongest state anti-coordination laws.'?! California’s law includes a presumption of
coordination if the outside spender uses any provider who has provided the relevant candidate’s
campaign with political or fundraising strategy in the same election.'? Similarly, Maine’s law
presumes coordination if a spender and candidate use the same strategists or staff.'” Connecticut’s
law, which also includes a presumption of coordination, broadly defines the type of spending
subject to regulation: any expenditure that is made in coordination with a candidate, where
expenditure means any payment made to promote the success or defeat of a candidate.'?
Minnesota requires that all steps leading up to a political communication, including “fundraising,
budgeting decisions, media design . . . production, and distribution,” be independent of the
candidate, and interprets the law as requiring the highest degree of separation between candidates
and outside spenders.'?® All of these states also have active regulatory agencies and provide
detailed guidance about what constitutes coordination.'?

The Brennan Center report also notes that federal coordination regulation is moderately
strong and defines coordination as “substantial discussion” or greater involvement between the
candidate and the spender, spending based on a candidate’s suggestion, the involvement of a
former employee of the candidates or a consultant who also works for the candidate within a certain
time, and re-publication of the candidate’s materials by the spender.'”” However, the Federal
Elections Commission has notoriously failed to enforce coordination rules since the mid-2000s —
rendering the regulations ineffective.'?®

ii. Current Law and Hearing Testimony

Currently, District law prohibits coordination, defined as: “(A) At the request or suggestion
of a candidate or public official, a political committee affiliated with a candidate or public official,
or an agent of a candidate or public official or of a political committee affiliated with the candidate
or public official; or (B) With the material involvement of a candidate or public official, a political
committee affiliated with a candidate or public official, or an agent of a candidate or public official
or of a political committee affiliated with a candidate or public official.”*?* Although coordination
is prohibited, the prohibition is not as expansive or clear as it should be, and it does not cover many
real-world scenarios where candidates fundraise for PACs or provide PACs with former senior
staff from their campaigns. It is also not clear from existing provisions that coordinated spending
must be treated as a contribution for purposes of contribution limits and disclosure. OCF’s
enforcement of the existing coordination restrictions, to the Committee’s knowledge, is limited.

Witnesses at the Committee’s hearing expressed dissatisfaction with the District’s
coordination laws, particularly relating to independent expenditures. Several testified that the

21 id at 16-17.

122 Id

123 4

124 Id

125 4

126 1d. The Committee strongly encourages the new Campaign Finance Board to issue guidance relating to
coordination.

127 1d. at 19.
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129 D.C. Official Code § 1-1161.01(10B).
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District must ensure that independent expenditures are truly independent from candidates, public
officials, and their campaigns by enhancing anti-coordination laws. Witnesses from the Brennan
Center and the Campaign Legal Center recommended that the Committee create a rebuttable
presumption of coordination if certain factors are present, similar to the Attorney General’s
proposal.'3® Witnesses also testified in support of clarifying that any expenditure coordinated with
* a candidate’s campaign should be treated as a contribution, and requiring outside spending groups
like IECs to certify that they have not coordinated with a campaign.

iili. Committee Print

The Committee Print includes several "targeted, commonsense provisions to prevent
coordination between candidates and PACs and IECs. First, it strengthens and clarifies the
definition of “coordination” by including actions made at the explicit or implicit direction, request,
or suggestion of a public official, affiliated committee, or their agent, or in cooperation,
consultation, or concert with, or with the other material mvolvement"" of a public official, their
affiliated committee, or their agent.

The Committee Print further builds on the best practices and language of other
jurisdictions, in addition to the proposals in Councilmember Silverman’s and Attorney General
~ Racine’s bills, by establishing a rebuttable presumption of coordination in certain circumstances.
Coordination is presumed if any of the following factors exist:

1) The contribution or expenditure is made based on information that the public official,
political committee affiliated with the public official, or an agent of a public official or
a political committee affiliated with a public official, provided to the particular person
making the contribution or expenditure about its needs or plans, including information
about campaign messaging or planned expendltures 132

2) The person making the contribution or expenditure retains the professional services of
a person who also provides the public official, political committee affiliated with the
public official, or an agent of a public official or a political committee affiliated with a
public official, with professional services related to campaign or fundraising
strategy; '3

130 See, Council of the District of Columbia Committee on the Judiciary and Public Safety, Public Hearing on B22-
0107, the “Campaign Finance Reform Amendment Act of 2017” (July 10, 2017) (oral testimony of Adav Noti,
Senior Director of Trial Litigation & Strategy, Campaign Legal Center), available at
http://lims.dccouncil.us/Download/37360/B22-0107-HearingRecord 1 .pdf.

131 The Committee Print makes minor amendments to the definition of “material involvement”: “with respect to a
contribution or expenditure, any communication to or from a public official, political committee affiliated with
public official, or any agent of a public official or political committee affiliated with a public official, related to the
contribution or expenditure. Material involvement includes devising or helping to devise the strategy, content,
means of dissemination, or timing of the contribution or expendlture or making any express or implied solicitation
of the contribution or expenditure.”

132 An example of this scenario would be a situation in which the candidate’s campaign manager informs an outside
spender that the campaign needs polling services, and the outside spender makes expenditures for pollmg services to
benefit the candidate based on this information.

133 An example of this scenario would be a situation in which a person makes an expenditure for the services of a
political strategist to support a candidate, and the candidate has used the same political strategist.
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3) The person making the contribution or expenditure is a political committee, political
action committee, or independent expenditure committee that was established or is or
was staffed in a leadership role by an individual who: (1) works or previously worked
in a senior position or in an advisory capacity on the public official’s staff or on the
public official’s principal campaign committee; or (2) who is a member of the public
official’s immediate family;'34 or

4) The contribution or expenditure is made for the purpose of financing, directly or .
indirectly, the election of a candidate or a political committee affiliated with that
candidate, and that candidate has fundraised for the person making the expenditure. '

5. Enhancing Disclosure Requirements and Training

According to a November 2015 poll by the Associated Press, 87 percent of respondents
believe that disclosure would be at least somewhat effective at reducing the influence of money in
politics.'3® However, increasing transparency is not easy. In the-post-Citizens United era, sources
of large amounts of money in federal and local politics remain anonymous through independent
spending, which is constitutionally unlimited.'3” Specifically, there has been a surge in outside
spending on election advertising that is technically independent of candidates.!*® Anonymous
political advertising poses a significant risk of misleading voters and unfairly attacking candidates.
Such advertisements are effective because viewers have little information to evaluate.besides the
content of the ad. However, there is evidence that when viewers learn more about an ad’s sponsor,
they engage in more critical thinking about the ad’s message.'*

Because independent spending is not subject to contribution limits, it is critical for
jurisdictions to require extensive disclosure and rigorously enforce these requirements. Strong
disclosure rules for outside spenders and enforcement are insufficient to stem the tide of unlimited,
unaccountable spending — but smart rules and consequences that incentivize compliance can make
a measurable difference in providing voters with information vital to their decision-making and in
holding elected officials accountable.!*

134 An example of this scenario would be a situation in which a candidate’s former campaign manager now runs an
independent expenditure committee making expenditures to benefit the candidate.

135 An example of this scenario would be a situation in which an organization for which a candidate has fundraised
makes expenditures to support that candidate.

136 Julie Bykowitz and Emily Swanson, AP-NORC Poll: Americans wary of hidden po/mcal donors, AP NEWS (Dec.
8, 2015), available at https://apnews.com/22d0cc36cd884e89b63e1230024¢1cfb.

157 See, e.g., SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010).

138 Supra, note 120.

139 1d. at 20.

140 Although the Supreme Court has overturned or limited other campaign finance laws, the Court has consistently
upheld disclosure measures. See McCutcheon v. FEC, 134 S. Ct. 1434, 1460 (2014) (plurality opinion); see also,
Doe v. Reed, 561 U.S. 186 (2010); Citizens United, 558 U.S. at 370-71..
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1. Other Jurisdictions

Many jurisdictions, including the District, require disclosure of donors only by registered
political committees or in other limited circumstances that minimally sophisticated donors and
spenders can easily dodge. This approach fails to capture how outside spending actually occurs in
the post-Citizens United era. States have taken different approaches to addressing the reality of
how independent spenders are influencing elections, particularly through advertising — a few of
which are discussed below.

In 2014, California enacted disclosure reforms relating to political advertising by
independent spenders.'*! The law requires a spender to disclose enough contributions to account
for all of its political advertising in a given cycle, even if the spender claims that not all the
contributors donated specifically for those ads.'*? California also requires outside spenders to list
the top two donors who gave at least $50,000.'*> These changes recognize that groups may give
or spend substantial amounts of money for election advertising, even if that is not their primary
purpose, and that the public should know as much about these groups’ polltlcal funding as about
political committees’ funding.'*

In Connecticut, political advertisers are required to identify their top five contributors in
either a text or spoken disclaimer. If any of the donors listed in that disclaimer are recipients of
“covered transfers”, the underlying donors making those transfers must be listed in the spender’s
filings.'*> Washington State takes a similar approach, requiring independent spenders to list their
top five contributors.'#®

Federal law requires advertisers to disclose spending and funding for any ad that names a
candidate during election season — 60 days before a general election and 30 days befote a primary
election.'*” Delaware and Montana have embraced the federal model and require outside spenders -
to disclose funding sources for issue ads that are actually electioneering communications as well
as express advocacy. Delaware requires disclosure of all donors to groups that buy these types of
ads.!*® Montana’s law is more limited and requires disclosure only of donors who earmark their
contributions for the electioneering ad in question.'**

New York City passed a disclosure law that goes one level deeper: instead of only
disclosing contributors to an outside spending group, spenders must reveal groups that gave money
to those contributors, above a certain threshold.'>® While the law leaves open the possibility that
people and groups could pass their money through an extra level of a shell entity, it makes evasion

::; 2014 Cal. Stat. ch. 16 § 6. See also, Chisun Lee et al., supra note 120, at 24,

143 ;Z

144 ld

145 CONN. GEN. STAT. § 9-621(j)(1). See, Chisun Lee et al., supra note 120, at 25.

146 WASH. REV. CODE § 42.17A.320.

4711 C.F.R. § 104.20. '

198 15 DEL. C. § 8002. Delaware’s Election Disclosure Act was upheld by the Third Circuit Court of Appeals, and
the Supreme Court denied a petition for certiorari. Del. Strong Families v. Denn, 136 S. Ct. 2376 (2016).

149 MCA 13-35-225. The law is known as the “Montana Disclose Act”.

150 Supra note 120, at 26.
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of disclosure laws more difficult. In addition, 2014 amendments to the New York City Charter

require that entities contributing to organizations engaging in outside spending disclose “at least

one individual who exercises control over the activities of such contributing entity controlling
2151 .

party.

ii. Committee Print

The Committee Print contains several provisions that would strengthen disclosure
requirements for independent expenditures in the District. First, the Committee Print requires a
certification for an independent expenditure that, to the best of the spender’s knowledge, the
expenditure wasn’t controlled by or coordinated with any public official, political committee
affiliated with a public official, or their agents. For non-individuals making independent
expenditures, they also must include the names and addresses of each “person” whose total
contributions to the reporting “person” is greater than $200 and the date and amount of each
contribution, as well as the principal place of business if the “person” is not an individual. These
provisions attempt to address what is often called “dark money” on the federal level — those often-
untraceable and unlimited expenditures.

Furthermore, the Print enhances disclosure requirements for “political advertising”!*? —
including advertising paid for by candidates, political committees, and PACs, as well as by
independent spenders. The Print requires that a candidate, political committee, or PAC identify its
political advertising by the words “paid for by”, followed by the name and address of the candidate
or committee and the name of the committee’s treasurer. For independeént spenders, the Print
requires that an independent expenditure committee or person making an independent expenditure
identify its political advertising by the words “paid for by”, followed by the name and address of
the independent expenditure committee and name of the committee’s treasurer, or the name and
address of the person making the independent expenditure. Advertisements paid for by
independent spenders must also include the words "Top Five Contributors", followed by a list of
the five largest contributors to the independent expenditure committee or person making the
independent expenditure, if applicable, during the twelve-month period before the date of the
political advertising. Such disclosure about independent spenders provides viewers access to
information that is vital to their ability to evaluate the message contained in the advertisement —
and is modeled after disclosure laws in Connecticut and Washington.

The Print also enhances reporting for receipts and expenditures by political committees,
PACs, and IECs in several ways. It simplifies the schedule for reporting contributions and
expenditures, and the amended reporting dates are as follows: for political committees — in an
election year for the office sought, reporting dates are the 10th days of February, April, July,
September, and December (it previously was January 31 and the 10th days of March, June, August,
October, and December), and eight days before the primary, general, or special election; in a non-

1512014 N.Y. City Law No. 041.

152 In the Print, the term “political advertising” includes newspaper and magazine advertising; posters; circulars and
mailers; billboards; handbills; bumper stickers; sample ballots; initiative, referendum, or recall petitions; radio or
television advertisements; paid telephone calls and text messaging; digital media advertisements; and other printed
and digital materials produced by the persons in this subsection and intended to support or oppose: (1) a candidate or
group of candidates; or (2) any initiative, referendum, or recall measure.
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election year, the 10th days of February, July, September, and December (it was January and July
31 (annually) and the 10th day of December (only in the year before the election)). For PACs and
IEC, reports are required by the 10th days of February, April, July, September, and December, and
8 days before a primary, general, or special election. The Print further requires that all reports
published by the CFB be available online and specifies that reports of contributions and
expenditures must be made sortable to allow for filtering by street address, city, state, and zip code.
The Print further enhances disclosures for any bundling by lowering the threshold amount for
disclosure from $10,000 to $5,000.

Lastly, the Print improves training requirements by requiring that all Mayoral-appointed
board and commission members be trained by BEGA on the District’s ethics laws within ninety
days after their commencement of service. It also requires that the mandatory training of candidates
and their treasurers include training on the Fair Elections Program and requirements pertaining to
business contributors, their affiliated entities, and covered contractors. The CFB must post on its
website the names of required attendees who have not completed the training.

6. Keeping Pace with Evolving Case Law

The Committee Print make two changes to keep pace with evolving case law. The first is
to repeal the District’s aggregate contribution limit. Currently, outdated District law limits a
person’s total contributions per election to $8,500 to a// candidates. Such aggregate contribution
limits have been held by the Supreme Court to be unconstitutional.'? '

Second, the Print establishes “non-contribution .accounts” for PACs. These non-
contribution accounts are segregated from other PAC funds and may only be used to make
independent expenditures (not to contribute to political committees). This change arises from the
United States District Court for the District of Columbia’s decision in Carey et al. v. FEC.">* In
that case, the FEC entered into a consent judgment with the plaintiffs agreeing that it would not
enforce the contribution limitations with respect to funds received for independent expenditures
so long as the PAC maintained a separate bank account for this activity. The Court held that the
FEC may require a PAC to have two bank accounts to prevent the cross-over of funds — one
account subject to contribution limitations and source prohibitions and one not subject to these
regulations — and that was a narrowly tailored means of limiting a PAC’s First Amendment rights.
Consistent with this decision, the Committee Print establishes separate non-contribution accounts
for PACs to deposit and withdraw funds raised in unlimited amounts from individuals,

133 McCutcheon v. FEC, 572 U.S. 185 (2014). The plaintiff in this case was a businessperson and Republican Party
activist. As of September 2012, he had given $33,088 to sixteen federal candidates and more than $25,000 in non-
candidate contributions during the 2011-2012 cycle. He intended to donate to an additional twelve federal
candidates, bringing his contribution total over the federal aggregate limit on federal candidates. He filed suit against
the FEC, alleging that the contribution limits were unconstitutional. The Supreme Court overturned the limits on
aggregate federal campaign contributions because such limits failed the test of preventing corruption. /d.

14 Carey v. FEC, 791 F. Supp. 2d 121, 2011 U.S. Dist. LEXIS 62464. In this case, the plaintiff sought permission to
operate a "Super-Duper" PAC, combining an independent expenditure-only PAC and PAC that makes direct
contributions to candidates as a single entity for FEC purposes. The plaintiff sought a declaratory judgment that
enforcing limits on contributions would violate the First Amendment by prohibiting the raising of funds for
independent expenditure purposes and direct contributions to candidates by the same PAC in two segregated bank
accounts. The FEC argued that the PAC must create two different PACs to keep the finances from direct candidate
support and independent expenditures separate. /d.
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corporations, labor organizations, or other political committees. These accounts will not be used
to make contributions, whether direct or in-kind, or coordinated expenditures (which are
considered contributions under District law). This prevents funds restricted by contribution limits
from being co-mingled with funds not subject to such limitations.

7. Miscellaneous Provisions

Lastly, the Committee Print contains several miscellaneous provisions. First, the Print
amends the Prohibition on Government Employee Engagement in Political Activity Act of 2010,
effective March 31, 2011 (D.C. Law 18-355; D.C. Official Code § 1-1171.02) (the “local Hatch
Act”), by clarifying that government employees may only use annual or unpaid leave when they
are designed by a public official to knowingly solicit, accept, or receive a political contribution.
The current law merely states that an employee must use “leave” but does not specify what type
of leave is acceptable to use. The Print also provides that designated employees can only perform
that function for a principal campaign committee, exploratory committee, or a transition
committee. Designated employees must be listed on BEGA’s website. These amendments have
their genesis in Attorney General Racine’s bill. Second, the Committee Print permits the Attorney
General to create a transition committee — under current law, only the Mayor and Chairman may
have such committees. This was likely an oversight when the Council passed legislation to create
an independent, elected Attorney General.

III.  Conclusion

With the Committee Print, the Committee makes sweeping and transformational reforms
to the District’s campaign finance laws. These reforms range from bolstering agency oversight to
curbing real or perceived pay-to-play politics, and from addressing improper coordination between
campaigns and independent spenders to enhancing disclosure requirements and training.
Throughout the Committee Print’s reforms, there are constant themes: combatting the actuality or
perception of corruption and undue influence of money in our elections, and restoring publlc trust
through increased transparency and disclosure. :

Although the entirety of the bill will be subject to appropriations, the Committee intends
to identify the necessary funds in the Fiscal Year 2020 budget. The Committee has also delayed
the applicability date of the bill’s pay-to-play provisions until November 4, 2020 — the day after
the next General Election — to allow the implementing authorities sufficient time to plan for the
program’s rollout, particularly with the launch of the Fair Elections Program only weeks away
from the date of this report.

LEGISLATIVE HISTORY

February 7, 2017 B22-0107 is introduced by Chairperson Allen and Councilmembers Bonds
and Grosso.

February 7, 2017 B22-0107 is referred to the Committee on the Judiciary and Public Safety.
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February 10,2017  Notice of Intent to Act on B22-0107 is published in the District of Columbia

Register.

May 12,2017 Notice of Public Hearing on B22-0107 is ‘ published in the District of
Columbia Register. '

July 10, 2017 Public Hearing on B22-0107 is held by the Committee on the Judiciary and
Public Safety. '

October 18, 2018 Consideration and vote on B22-0107 by the Committee on the Judiciary and
Public Safety.

POSITION OF THE EXECUTIVE
The Executive did not take a position on B22-0107 or any of the other campaign finance
reform bills pending in this Committee, nor did the Office of Contracting and Procurement respond
to requests for comment on the draft Committee Print. The Office of Campaign Finance and the
Office of the Attorney General testified in support, as summarized below.
ADVISORY NEIGHBORHOOD COMMISSION COMMENTS

The Committee did not receive comments from Advisory Neighborhood Commissions.

WITNESS LIST AND HEARING RECORD

The Committee on the Judiciary and Public Safety held a hearing on B22-0107, the
“Campaign Finance Reform Amendment Act of 2018”, on July 10, 2017. A video recording of the
hearing can be viewed at https:/entertainment.dc.gov/page/demand-2017. The following
witnesses testified before the Committee or submitted written testimony:

Public Witnesses

Dorothy Brazill — Executive Director, D.C. Watch

Ms. Brazill testified that she has been the head of D.C. Watch for more than twenty years
and has followed efforts to reform campaign finance law since 2012. She has filed numerous
complaints and has argued cases as a non-lawyer before the D.C. Court of Appeals to get campaign
finance laws enforced. She testified that there needs to be improved administration and
enforcement at the Office of Campaign Finance, where there are currently long delays, lost files,
and minor fines imposed in cases of flagrant violation of campaign laws. Moreover, she believes
that that “whatever regime that is put in place” needs watchdogs. She concluded that any change
made to campaign finance law must be simple, readable, and understandable. Also, regarding B22-
0032, the “Clean Elections Amendment Act of 2017”, Ms. Brizill says that there are already laws
that limit the amount that be raised annually — instead, what is needed is an Office of Campaign
Finance that is vigilant in monitoring existing law.
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Dan Wedderburn — Member, D.C. for Democracy (Presented by Zach Schalk)

Mr. Wedderburn testified in strong support of the bills. He stated that the bills could have
a major impact on the corrupting influence of pay-to-play politics. He noted that, currently, large
corporations and wealthy donors dominate our political system, increasing inequality in the
District and corrupting democracy. He listed several features of the bills, which D.C. for
Democracy supports, including: prohibiting lobbyists from bundling contributions, requiring
disclosure for independent expenditures, allowing only individuals to contribute to PACs, allowing
only individuals to contribute to constituent service funds, and limiting the ability of campaign
contributors to engage in District contracts, grants, or tax abatements valued at $100,000 or more
for two years. He welcomed the bills as reforms at a time when public cynicism is high, and there
is a perception that elected officials are under the control of corporations and developers.

Linda Beebe — President, League of Women Voters of the District of Columbia

Ms. Beebe testified in support of the bills and strong campaign finance reforms. She stated
that the League of Women Voters’ major concerns are disclosure and stopping Super PACs (IECs
in the District). She testified that the Clean Elections Amendment Act and the Campaign Finance
Reform Amendment Act seem to be straightforward improvements that could be enacted without
much debate. She testified that the other two bills go to the heart of the problem of big money in
politics and seek to eliminate the District’s reputation for pay-to-play politics. She believes that
we need to hold corporations, their executives, and family members accountable for contributions.

Ms. Beebe then discussed the differences she sees between the two pay-to-play bills—the
limits they set on contributions. She noted that we want to make it possible for all candidates to
have access to equitable funding, and it is a reality that campaigns cost money. She said that her
organization often encounters voters who think their votes will not count—that only big money
donors count. She thinks the bills will go a long way toward restoring public faith and trust in our
democracy.

Eric Jones — Associate Director of Government Affairs, ABC Metro Washington

Mr. Jones, a self-identified registered lobbyist, testified in opposition to the bills. He stated
that the bills give the public the impression that there is an issue with pay-to-play culture in District
politics, which he believes is untrue and unfair. He called the bills “an assault on the corporate
citizens of our population” and believes the bills will put corporations at a competitive
disadvantage in the District. He stated that the bills prevent corporations doing business with the
District from participating in the political process and take away the voice of that constituency. He
gave examples of legislation where he believes there was no undue influence by corporations or
lobbyists despite their campaign contributions, for example, the passage of the Universal Paid
Leave Act and the increase of the minimum wage. He ended by making recommendations,
including full transparency rather than prohibitions, proper disclosure of contributions, and he
opposed what he called “tedious” compliance requirements.

Roderic Woodson — Partner, Holland & Knight LLP
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Mr. Woodson testified that members of the business community are “citizens” in that they
pay taxes and follow the law just like everyone else—and therefore should be able to influence
their government. He stated that business entities have the right to engage in public affairs, and
there is nothing inherently corrupting about monetary contributions from businesses to political
campaigns. He noted that complex compliance requirements and numerous filings increase the
likelihood of inadvertent errors. He said that B22-0008 is “death by a thousand cuts” to any
business interest, business entity, or business person by implementing “an intricate web” of
regulatory prescriptions, prohibitions, and reporting requirements. He stated that B22-0032 is
“constitutionally dubious” because it prohibits any contribution to a political committee by anyone
other than an individual. He called B22-0008 “almost retaliatory” in its approach because any
contribution to an elected official, candidate, political committee, political party, or PAC is
grounds for disqualification from doing business with the District. He believes that the assertion
that a contribution to a political party or PAC would cause preferential consideration is “extremely
remote” and “overkill”. He recommended that the period to retire debt in B22-0107 should be
extended from six months to nine months.

Erika Wadlington — Director of Public Policy & Programs, D.C. Chamber of Commerce

Ms. Wadlington testified in opposition to B22-0008, B22-0032, and B22-0051. She
identified areas where the D.C. -Chamber of Commerce can support the Council’s effort to foster
more transparency in the election process. She recommended that the Council focus on disclosure
as an essential public accountability mechanism to increase transparency and boost public
confidence in elections. She also recommended that the Council focus on “major contracts”—
contracts over $1 million—to address concerns of undue influence. She expressed concern that the
Council would consider prohibiting an individual from voicing their support through campaign
contributions solely because they have chosen a profession in business. She believes that
corporations and businesses should be able to participate in the democratic process without
impacting their ability to partner with the District.

David Julyan — Counsel, Washington Parking Association

Mr. Julyan, a self-identified registered lobbyist, testified in a written statement that there
are two fundamental issues to address in the realm of campaign finance: (1) reasonable and
appropriate disclosure, and (2) a level playing field. He believes that public disclosure of
contributions and contracts would hold officials accountable and should be a part of the contracting
process. He stated that BEGA requires semi-annually itemizing every contact with a public
official, which is “confusingly uninformative and inconsistently reported.” He believes that
lobbyists should be required to disclose key information about who they are communicating with
and about what. He stated that many lobbyists fall within BEGA’s definition of lobbying and do
not register and whose compensated efforts remain undisclosed, which he thinks is wrong. He also
believes that elected public officials should have to make disclosures about contacts with lobbyists.
He furthermore testified that there is a line between participation in the political process and pay-
to-play—a line he has had no trouble seeing over the past forty-five years. He thinks the proposals
in the bills limiting contributions from family members of a corporate officer defy reasonableness,
fairness, and perhaps the Constitution.
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Brent Ferguson — Counsel, Brennan Center for Justice

Mr. Ferguson testified in support of B22-0008, B22-0032, and B22-0051. He stated that
well-targeted campaign finance laws can ameliorate the risk of corruption and the public’s feeling
that their voices are not heard. He stated that other jurisdictions’ laws demonstrate the value of
requiring meaningful disclosure of spending, preventing coordination between campaigns and
outside groups, and limiting campaign contributions by government contractors.

Mr. Ferguson testified that the Brennan Center strongly supports updates to disclosure laws
in response to the rise of independent expenditures—that such disclosures cam discourage
corruption and better inform voters about candidates. He cited studies from states and cities across
the country that have implemented well-crafted disclosure laws and successfully reduced
undisclosed spending. He recommended two amendments: (1) require outside spending groups to
report the original source of major contributions, and (2) require sponsors of advertising to list the
original source for their top five contributors.

Mr. Ferguson also testified that adopting rules regarding the distinction between
coordinated and independent expenditures has become critical to maintaining integrity in elections
and preventing candidates from circumventing contribution limits. He stated that provisions in the
proposed bills would improve coordination laws, and he suggested two additions to B22-0008 to
strengthen it: (1) create a “cooling off” period such that consultants who work for a campaign may
not immediately thereafter work for an IEC, and (2) add a provision that any expenditure for a
communication that reproduces a covered campaign advertisement will be treated as coordinated.

Mr. Ferguson further testified that certain types of contributors pose a special risk of
corruption because they have much to gain from influencing government decision-making. He
stated that the D.C. Circuit upheld a federal ban on contributions by-government contractors,
concluding that such a restriction reduces the risk of corruption. He discussed B22-0008 and B22-
0051, stating that it is important to cover prospective contractors and grantees. He recommended
that the Council make certain that each bill prevents contractors from contributing shortly after
receiving a contract, as well. ' '

Deborah Shore — Chair, Ward 3 Democratic Committee

Ms. Shore testified in support of the bills and stated that the Ward 3 Democratic Committee
unanimously passed a resolution on campaign finance reform with a focus on democratizing the
election process and encouraging fair governance. She testified that the Committee specifically
supports prohibiting entities that make political contributions from bidding on or engaging in
District government contracts. They also support allowing only individuals to contribute to
political committees and constituent service programs, as well as prohibiting the coordination of
independent expenditure committees with political campaigns. She stated that strengthening the
District’s campaign finance laws will significantly reduce the ¢orrupting influence of money in
politics and transform our political culture for the better.

Adav Noti — Senior Director of Trial Litigation & Strategy, Campaign Legal Center
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Mr. Noti testified in support of the bills, which he believes will make important
improvements to the District’s campaign finance laws. He discussed the constitutionality of pay-
to-play laws, stating that courts have approved reasonable restrictions on campaign-related
spending of entities doing business with the government. In fact, at least seventeen states, as well
as numerous municipalities (e.g., Los Angeles and New York City), have limits or prohibitions on
such activities. He noted that the D.C. Circuit also. upheld such restrictions, recognizing two
significant government interests sufficient to justify the ban: preventing the actuality and
appearance of corruption and preventing interference with merit-based public administration to
ensure that contracting depends upon meritorious performance rather than political service. He
added that the Second Circuit has also upheld similar laws. He stated that the Council has a
significant role in the oversight of the contract process, which can create the appearance of, if not
the opportunity for, favoritism towards political supporters. Thus, he supports the implementation
of restrictions on pay-to-play.

Mr. Noti also testified about coordination. He stated that as a result of the Citizens United
decision, the amount of unlimited outside spending has increased, and the legal lines separating
independent and coordinated spending have become critically important. Without effective
regulation of coordinated spending, contribution limits are meaningless. He explained that
coordinated expenditures may constitutionally be limited. He stated that the anti-coordination
provisions in the Attorney General’s bill would help maintain a meaningful line between groups
making independent expenditures and candidates. The presumptions laid out in the bill are
reasonable, targeted responses to the kinds of coordination we have seen in the District.

Aquene Freechild — Co-Director, Democracy is for the People Campaign, Public Citizen

Ms. Freechild testified in support of the bills. She noted that no single bill can rebuild the
public’s trust after scandals such as the one involving Fort Myer and the Mayor’s office and the
illegal contributions accepted by both the Mayor’s campaign and Councilmember Todd’s
campaign. She stated that taking serious and concerted action ‘on pay-to-play issues is the best
possible way to show progress on campaign finance reform. She also highlighted the importance
of limiting the contributions of family members of contractors and encourages the Committee to
ensure the provision is included in the final bill. She pointed to a report by Public Citizen on the
amount of money coming from corporations, their executives, and family members in the early
primaries, which showed that 40% of contributions came from construction and- real estate
corporations. She used Fort Myer as an example: in the 2016 primary, Fort Myer Corporation LLC
gave $3,000 to various candidates. However, if executives, family members and family trusts are
included, that number increases to over $20,000 in contributions. The company’s two top
executives, their immediate family members, and their family trusts gave an additional $17,700 to
Council campaigns. This illustrates that direct corporate giving can be a small fraction of total
giving associated with the corporation. She emphasized that a pay-to-play bill must include
executives, officers, family members, as well as disallow the use of family trusts.

Sarah Livingston — Public Witness
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Ms. Livingston testified that after conducting her own research, she thinks that B22-0008
“comes the closest to effectively addressing the concerns citizens have that there is a ‘pay-to-play’
culture in DC’s political life.” She noted that the bill addresses the kinds of things that businesses
can do under the law and both the “perception” of wrongdoing and the “loopholes” in the current
law. Regarding B22-0107, she supports the provision of the bill which requires candidates to get
permission to use someone’s likeness in campaign literaturé. She also thinks wrapping up
campaigns and its debt by the next campaign is more realistic. Moreover, she would also like to
know if a candidate-elect’s campaign is in order prior to being sworn in. Ms. Livingston also
recommends that OCF report on violations, complaints, audits, and investigations. She concluded
her testimony by recommending that the reforms be thorough and comprehensive.

Government Witnesses
Cecily Collier-Montgomery — Director of the Office of Campaign Finance

Director Collier-Montgomery testified that OCF, established within BOE, is charged with
the administration of the District’s campaign finance laws and enhancing resident confidence in
the District’s election process. She presented two testimonies, one covering B22-0032, B22-0107
and B22-0008, and the other on B22-0051. Regarding the former, Director Collier-Montgomery
stated that the bills “...will complement the existing campaign finance laws and operate in sync to
more effectively prevent the evasion of the disclosure requirements, and the contribution limits
and prohibitions...”. She noted that District residents will be better informed due to the proposed
amendments presented in the bills. She testified that the proposed amendments will increase the
enforcement and audit responsibilities of OCF and require upgrades to the OCF E-Filing and
Disclosure System in order to capture the new reporting requirements and contribution limitations.

Regarding B22-0032, the “Clean Elections Amendment Act of 2017”, she noted that the
amendment would further define the term “contribution” by including “coordinated expenditure”,
revise the certification statements of IECs, and include certifications that the committee is not
controlled by or coordinated with other entities. She also noted that reporting will require
modifications that eliminate labor, business, and other sub-categories.

The Director also testified that the proposals in B22-0107, the “Campaign Finance Reform
Amendment Act of 2017”, “will not affect the continuing requirement of a committee pursuant to
D.C. Code Section § 1-1163.09(10) to report its debts and obligations after the election until the
debts and obligations are extinguished”. However, the bill will require consent for individuals to
be featured in campaign literature and advertisements. Referring to B22-0008, the “Campaign
Finance Transparency and Accountability Amendment Act of 2017”, she testified that the bill “will
increase the certification requirements of political action committees and independent expenditure
committees to address the prohibition against the receipt of contributions solicited by ‘covered
campaigns’...”. Further, the proposals in the bill will require enhancements to the OCF E-Filing
system. She testified that the fiscal impacts of B22-0032, B22-0107, and B22-0008 will require a
“rough estimate” of $67,320 to cover costs of the OCF E-Filing System.

Regarding B22-0051, the “Comprehensive Campaign Finance Reform Amendment Act of
20177, the Director testified that in OCF’s view, the restrictions on family members of “covered
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contractors” and its officers, directors and principals could “extend beyond OCF’s ability to
effectively enforce the legislation.” She noted that OCF currently does not have the capacity to
identify and monitor immediate relatives, and enforcement of this provision would require “the
creation of a database by government contracting officers of ‘covered contractors’ that provides
information regarding all affected parties”. She testified that enactment. of this legislation would
require OCF to coordinate oversight efforts with District agencies to facilitate the coordination of
inter-agency data flow.

Karl Racine — Attorney General for the District of Columbia

Attorney General Racine testified that his office “has a statutory mandate to uphold the
public interest” and, in accordance with this mandate, introduced B22-0008. He also noted that he
supports the goals and objectives of the accompanying measures, B22-0032, B22-0051 and B22-
0107. Mr. Racine’s testimony referenced the OAG and Georgetown University forum, “Campaign
Finance in the District of Columbia”, where the comments and questions, “made clear that there
is an overwhelming perception among District residents that big money exerts an undue influence
on government decision-makers — to the detriment of residents’ needs and concerns.” He also
referenced the report, “Findings and Recommendations of Mary M. Cheh on the Department of
General Services Contracting and Personnel Management. ” Mr. Racine testified that this report
highlighted pay-to-play issues in the District and led Councilmember Cheh to suggest that the
Council should “consider amending campaign finance laws to regulate campaign contribution by
contractor”. '

Mr. Racine testified that B22-0008 ends the practice and perception of pay-to-play politics
by preventing donors from engaging in large business contracts, grants, or receiving tax breaks
with the District for a period of two years. It makes political donations transparent by ensuring all
organizations making independent expenditures above a certain threshold will have to identify
anyone who has donated more than $200 towards expenditures. The proposed legislation also
creates a “bright line” between candidates and PACs to ensure that when someone works with a
campaign, they cannot claim to be an independent contributor, and they will be subject to the same
regulations. ' '

Lastly, Mr. Racine testified that B22-0008 will amend current law concerning PACs to
bring the District into compliance with First Amendment case law. The bill would also ensure that
members of District boards and commissions appointed by District government officials receive
the same rigorous ethics training as District employees. :

IMPACT ON EXISTING LAW

B22-0107 amends the District of Columbia Statehood Constitutional Convention Initiative
of 1979, effective March 10, 1981 (D.C. Law 3-171; D.C. Official Code § 1-129.21(4)), to make
conforming changes; amends the Confirmation Act of 1978, effective March 3, 1979 (D.C. Law
2-142; D.C. Official Code § 1-523.01(e)), to make conforming changes and add the Campaign
Finance Board to the list of boards and commissions for which nominations submitted to the
Council for approval are deemed disapproved after ninety days; amends the District of Columbia
Government Comprehensive Merit Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-
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139; D.C. Official Code § 1-601.01 ef seq.), to add the Campaign Finance Board to the list of
independent agencies under the act, provide that the personnel authority for employees of the
Campaign Finance Board is the Campaign Finance Board, compensate the Campaign Finance
Board members, and require each member of a board or commission appointed by the Mayor to
certify that he or she has undergone ethics training within ninety days of the beginning of their
service.

The bill also amends the District of Columbia Election Code of 1955, approved August 12,
1955 (69 Stat. 699; D.C. Official Code § 1-1001.01 et seq.), to make technical and conforming
changes, strike the requirement that Elections Board members have experience in government
ethics, provide that each member of the Campaign Finance Board shall receive compensation,
separate the Campaign Finance Board from the Elections Board, and allow the Elections Board to
provide and publish advisory opinions on its own initiative or upon receiving a request from certain
persons. '

The bill amends the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27,2012 (D.C. Law 19-
124, D.C. Official Code § 1-1161.01 et seq.), to add and amend definitions, modify the contents
of the Director of Government Ethics’ quarterly reports to include contributions reported by
registrants, prohibit registrants from bundling to certain political committees, establish the
Campaign Finance Board and set forth its composition, powers, and duties, provide a procedure
for investigating alleged campaign finance violations, require additional information to be
submitted by campaign finance filers, require the preservation of paper and electronic copies of
reports and statements by the Director of Campaign Finance, expand the training provided to
candidates and committees, allow the Campaign Finance Board to provide and publish advisory
opinions on its own initiative or upon receiving a request from certain persons, require committees
to file additional information in their statements of organization, amend the schedule for filing
reports of receipts and expenditures and require additional information to be filed, require PACs
and IECs to disclose information about bundled contributions, lower the threshold for reporting by
all committees about bundled contributions, require campaign funds to be used within a certain
period to retire the debts of certain types of political committees, limit the amount of personal
loans to a campaign that can be repaid, prohibit certain public officials from fundraising to retire
their campaign debts within a certain period, establish and regulate non-contribution accounts,
require non-coordination certifications, enhance reporting - requirements for independent
expenditures, expand political advertising disclosures, lower contribution limits for inaugural and
legal defense committees, authorize the Attorney General to maintain a transition committee, align
the contribution limitation for transition committees for Council Chairman and Attorney General
with other limitations, narrow the authorized purposes for legal defense committees and enhance
the information such committees report, repeal the aggregate contribution limitations made by a
contributor in a single election to candidates and political committees, provide that limitations on
contributions apply to political action committees in nonelection years, and restrict the ability of
government contractors to contribute to certain public officials during certain periods.

B22-0107 amends the Prohibition on Government Employee Engagement in Political

Activity Act of 2010, effective March 31, 2011 (D.C. Law 18-355; D.C. Official Code § 1-
1171.02), to clarify that government employees may only use annual or unpaid leave when they
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are designated by a public official to knowingly solicit, accept, or receive contributions, require
that employees only perform these functions for certain types of committees, and expand the
information reported and published about designations. The bill amends the Procurement Practices
Reform Act of 2010, effective April 8,2011 (D.C. Law 18-371; D.C. Official Code § 2-351.01 et
seq.), to require summaries of proposed contracts that come before the Council for approval to
contain additional information, and require websites established by the Chief Procurement Officer
to include certain government contracting and campaign finance information. Lastly, the bill
amends section 47-4701 of the District of Columbia Official Code to require a tax abatement
financial analysis to include certain government contracting and campaign finance information.

FISCAL IMPACT

The Committee adopts the attached fiscal impact statement of the Chief Financial Officer.

SECTION-BY-SECTION ANALYSIS

Section 1 States the short title.

Section 2 Amends the District of Columbia Statehood Constitutional Convention Initiative of
1979, effective March 10, 1981 (D.C. Law 3-171; D.C. Official Code § 1-
129.21(4)), to make a conforming change. '

Section 3 Amends the Confirmation Act of 1978, effective March 3, 1979 (D.C. Law 2-142;
D.C. Official Code § 1-523.01(e)), to make conforming changes and add the
Campaign Finance Board to the list of boards and commissions for which
nominations submitted to the Council for approval are deemed disapproved after
ninety days.

Section 4 Amends the District of Columbia Government Comprehensive Merit Personnel Act
of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-601.01
et seq.), to add the Campaign Finance Board to the list of independent agencies
under the act, provide that the personnel authority for employees of the Campaign
Finance Board is the Board; compensate the Campaign Finance Board members;
and require each member of a board or commission appointed by the Mayor to
certify that he or she has undergone ethics training within ninety days of the
beginning of their service. '

Section 5 Amends the District of Columbia Election Code of 1955, approved August 12, 1955
(69 Stat. 699; D.C. Official Code § 1-1001.01 et seq.), to make technical and
conforming changes; strike the requirement that Elections Board members have
experience in government ethics; provide that each member of the Campaign
Finance Board shall receive compensation; separate the Campaign Finance Board
from the Elections Board; and allow the Elections Board to provide and publish
advisory opinions on its own initiative or upon receiving a request from certain
persons.
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Section 6

Amends the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27, 2012
(D.C. Law 19-124; D.C. Official Code § 1-1161.01 et seq.), as follows:

(a)

(b)

(©)

(d)
(e)

®

®

(h)

(i)

Amends the table of contents to make technical changes and include the
Campaign Finance Board.

Adds definitions for “Campaign Finance Board”, “contracting authority”,
“covered contractor”, “non-contribution account”, “PPRA”, “principal”,
“prohibited period”, and “prohibited recipient”; and amends the definitions
of “candidate”, ‘“compensation”, = “contribution”, “coordinate” or

LE 1Y

“coordination”, “Director of Campaign Finance”, “election”, “executive

9% & 9% 6 LA N 13

agency”, “expenditure”, “exploratory committee”, “inaugural committee”,

9 &6

“independent expenditure”, “independent expenditure committee”, “legal

Y &L % &«

defense committee”, “material involvement”, “political action committee”,

9 G

“political committee”, “public official”, and “transition committee”.

Amends the contents of the Director of Government Ethics’ quarterly
reports to include all political contributions, including bundled
contributions, reported by registrants.

Makes technical changes.

Prohibits registrants from bundling contributions to principal campaign
committees, exploratory committees, inaugural committees, transition
committees, and legal defense committees (but not PACs or IECs).

Establishes the Campaign Finance Board and sets forth its powers and
duties.

Establishes the Campaign Finance Board as an independent agency, and
provides its composition, the terms and qualifications for its members, and
removal for good cause.

Makes technical and conforming changes; and provides the Director of
Campaign Finance with the authority to investigate alleged campaign
finance violations and describes the procedures.

Requires information submitted by campaign finance filers to be sortable
by street address, city, state, or zip code of the contributor or payee; requires
the Director of Campaign Finance to preserve the paper and electronic
copies of reports and statements for 10 years after they are received, and to
compile and maintain a current list of all reports and statements on file for
each candidate; moves the due date for the Director’s required biennial
report describing receipts and expenditures from January 31 to December
31 and expands upon its contents; requires content on the Fair Elections
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Program, business contributors and affiliated entities, and covered
contractors to be included in training programs conducted by the Director;
and requires the Director to post the names of those who have not completed
the training on the agency’s website.

Requires the Campaign Finance Board to provide advisory opinions on its
own initiative or upon receiving a request from public officials, political
committees, PACs, IECs, officials of political parties, any person required
to or who reasonably anticipates being required to submit filings to the
Campaign Finance Board, and any other person under the Board’s
jurisdiction; and provides the procedure for publishing the opinions.

Requires committees to file additional information in their statements of
organization. ‘

Makes conforming changes.

Amends the schedule for filing reports of receipts and expenditures;
requires additional information to be included in the reports, such as the
employer of the contributor and, for a report filed by a PAC that has a non-
contribution account, any receipts allocated to that account; requires PACs
and IECs to disclose information about bundled contributions, and political
committees, PACs, and IECs will have to report such contributions in
excess of $5,000.

Makes technical changes.

Requires that, within six months following the election, any surplus,
residual, or unexpended campaign funds can be used to retire the proper
debts of the political committee that received the funds, after which the
candidate is personally liable for any remaining debts; provides that loans
made by a candidate to support his or her campaign may only be repaid up
to the amount of $25,000; and prohibits public officials from fundraising to
retire their debts (now personal liabilities) after six months following the
election.

Makes technical changes.
Makes technical changes.
Establishes non-contribution accounts and requires PACs making
independent expenditures to establish such an account, inform the

Campaign Finance Board, and segregate and identify its funds accordingly.

Requires every PAC and IEC to certify that the contributions it has received
and the expenditures it has made have not been controlled by or coordinated
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with any public official, political committee affiliated with a public official,
or agent of such persons; and expands the reporting requirements for any
person other than a political committee, PAC, or IEC, that makes one or
more independent expenditures in an aggregate amount of $50 or more
within a calendar year to include a non-coordination certification,
information about the person’s principal place of business, its contributors,
and when they contributed and how much.

Requires IECs and other independent spenders to identify their political
advertising with “paid by” information and a list of their “top five
contributors” during the twelve-month period before the date of the
advertising; exempts items that are too small to accommodate the
identifications; and expands the definition of “political advertising” to
include radio and television ads, paid telephone calls and text messaging,
and digital media ads. '

Makes conforming changes to candidates’ persohal liability for financial
obligations incurred by a committee.

Makes technical changes.
Makes technical changes.
Makes technical changes.
Makes technical changes.

Lowers the aggregate limit for contributions to inaugural committees by
persons or business contributors from $10,000 to $2,000.

Requires an inaugural committee to terminate no later than six months after
the beginning of the term of the new Mayor; allows an inaugural committee
to continue to accept contributions to retire its debts for six months
following the beginning of the term of the new Mayor, after which the
Mayor is personally liable for any remaining debt; and prohibits the Mayor
from fundraising to retire the debts of the committee after six months
following the beginning of the new term (for which he or she would now be
personally liable).

Raises the contribution limit for transition committees for Council
Chairman and Attorney General from $1,000 to $1,500.

Allows the Attorney General to have a transition committee; requires that
transition committees terminate no later than six months after the beginning
of the term of the new Mayor, Council Chairman, or Attorney General;
allows a transition committee to continue to accept contributions to retire
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its debts for six months following the beginning of the term of the new
Mayor, Council Chairman, or Attorney General, after which the respective
official is personally liable for any remaining debt; and prohibits the Mayor,
Council Chairman, and Attorney General from fundraising to retire the
debts of the committee after six months following the beginning of the new
term (for which he or she would now be personally liable).

Allows public officials to maintain legal defense.committees only for the
purpose of defraying attorney’s fees and other related costs for the official’s
legal defense to one or more civil, criminal, or administrative proceedings
that (now) arise directly out of the conduct of a campaign, the election
process, or the performance of the public official’s governmental activities
and duties.

Requires legal defense committees to list the employer of a contributor;
makes technical and conforming changes; lowers the aggregate contribution
limit for legal defense committees from $10,000 to $2,000.

Makes technical changes.

Makes conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Makes technical and conforming changes.

Repeals the unconstitutional aggregate limit for contributions made by a
contributor in a single election to candidates and political committees;
clarifies that contributions designated for a non-contribution account of a
PAC are not subject to contribution limits; and mandates that limitations on
contributions under this section apply to PACs in nonelection years.
Prohibits agencies and instrumentalities from entering into or approving
contracts with covered contractors if the covered contractor has contributed

to a prohibited recipient during the prohibited period; prohibits covered
contractors from so contributing; establishes the notification, identification,
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Section 8

education, and enforcement duties of contracting authorities and the
Director of Campaign Finance in implementing the bill’s pay-to-play
provisions; and establishes penalties for covered contractors that violate the
prohibitions. "

(qq) Makes technical and conforming changes.
(rr)  Makes technical Ehanges.
(ss)  Makes technical changes.
(tt)  Makes technical changes.

Amends the Prohibition on Government Employee Engagement in Political
Activity Act of 2010, effective March 31, 2011 (D.C. Law 18-355; D.C. Official
Code § 1-1171.02), to clarify that government employees may only use annual or
unpaid leave when they are designed by a public official to knowingly solicit,
accept, or receive a political contribution; mandate that employees only perform
these functions for a principal campaign committee, exploratory committee, or
transition committee; and require that designated employees report information
about themselves, their designor, and the name of the committee for which they
have been designated; and requires BEGA to publish this information on its
website. '

Amends the Procurement Practices Reform Act of 2010‘, effective April 8, 2011
(D.C. Law 18-371; D.C. Official Code § 2-351.01 et segq.), as follows:

(a) Requires proposed contracts, including proposed changes to the scope or
amount of a contract, that come before the Council to contain a summary
including the names of the contractor’s principals, a description of any other
contracts the proposed contractor is currently seeking or holds with the
District, a certification that the proposed contractor has been determined not
to be in violation of the bill’s pay-to-play restrictions, and a certification
from the proposed contractor that it currently is and will not be in violation
of those restrictions.

(b) Requires the website established by the Chief Procurement Officer with
links to each District government website containing active solicitations for
goods or services in an amount in excess of $100,000, to include
information about the prohibited recipients or likely prohibited recipients
for each contract, and include the relevant pay-to-play provisions; and
requires the database containing information regarding each contract
executed by the District for an amount equal to or greater than $100,000 to
contain a notation identifying whether the vendor is a covered contractor
and to which prohibited recipients the vendor is prohibited from making
campaign contributions and during what prohibited period.
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Section 9 Amends section 47-4701 of the District of Columbia Official Code to réquire a Tax
Abatement Financial Analysis (“TAFA™) to include, if the estimated aggregate
value of the exemption or abatement is $250,000 or more, a list of the contributions
made, from the date of the bill’s introduction to the date of the TAFA, by the grantee
and the principals of the grantee to the Mayor, any Councilmember, any candidate
for Mayor or Councilmember, any political committee affiliated with.the Mayor,
Councilmembers, or candidates for these offices, and any constituent-service
program affiliated with the Mayor, Councilmembers, -or candidates for these
offices; and requires a TAFA to include a list provided by the grantee of any
contracts that the grantee is seeking or holds with the District government.

Section 10  Contains the applicability clause.
Section 11 Contains the fiscal impact statement.
Section 12 Contains the effective date.
COMMITTEE ACTION

On October 18, 2018, the Committee on the Judiciary and Public Safety held an Additional
Meeting to consider and vote on B22-0107, the “Campaign Finance Reform Amendment Act of
2018”. The meeting was called to order at 3:40 p.m. Chairperson Charles Allen recognized a
quorum consisting of himself and Councilmembers Anita Bonds, Mary M. Cheh, Vincent Gray,
and David Grosso.

Chairperson Allen first provided opening remarks, describing the Committee Print and its
origins. He then turned to Councilmember Cheh, who expressed her support for the reforms in the
Print, including its pay-to-play provisions. She noted her work on this issue, including her report
on contracting in the Department of General Services. She offered an amendment to “maintain the
status quo with respect to constituent services funds”. Councilmember Cheh stated that the
Committee Print’s proposed limitations on the funds did not “necessarily [represent] the right
[approach...], and in some instances, [...] may blur the line between what is an allowable or non-
allowable use of the funds, and in so doing, may have the potential of ensnaring Members who
attempt the use the funds in a permissive and legitimate way”. She then moved an oral amendment
to (1) restore the ability of Councilmembers to transfer excess campaign contributions from their
political committees to their constituent-service programs; (2) strike language in the Print that
required expenditures from a constituent-service program to be for activities, services, or programs
which “directly” provide services to District residents; and (3) strike the limitations in the Print
restricting constituent-service funds from being used on year-long or season admissions to
theatrical, sporting, or cultural events. Chairperson Allen clarified which sections of the Print were
implicated by Councilmember Cheh’s oral amendment and confirmed the Print’s pay-to-play
restrictions on contributions by covered contractors to constituent-service programs were not
included in the amendment.
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Councilmember Grosso spoke in opposition to the amendment, stating that he did not find
it appropriate to raise money while in office, which a constituent-service program allows
Councilmembers to do. He argued that the programs should be banned outright, and the Committee
Print’s proposed restrictions were laudable. Councilmember Gray expressed his support for
Councilmember Cheh’s amendment, stating that his ward has serious need for financial support
for various services, including utility assistance. Councilmember Bonds also expressed her support
for the amendment, stating that constituent-service programs allow her to support community
events. The amendment passed 3-2, with Chairperson Allen and Councilmember Grosso voting
no.

On the bill as amended, Chairperson Allen then turned to his colleagues for comments.
Councilmember Gray thanked Chairperson Allen and his staff for their hard work and meeting
with him in advance of the markup. He noted that the bill contains provisions from his campaign
finance reform legislation pending in Committee and from similar legislation he introduced in
2013 as Mayor. Councilmember Grosso expressed his support for the bill, including the Print’s
Office of Campaign Finance-related provisions. He supported the Committee Report’s efforts to
highlight instances of the perception of impropriety, arguing that the Print’s loan limitations, debt
retirement provisions, disclosure requirements, and pay-to-play restrictions would work to this
end. He referenced the other election-based reforms still to be undertaken in this area.
Councilmember Cheh remarked that the Committee Print represents a “huge effort...to move our
elections system forward in a very meaningful way”.

Chairperson Allen, without objection, moved the Committee Report and Print for B22-
0107 en bloc with leave for staff to make technical, editorial, and conforming changes. The
Committee voted 5-0 to approve the Committee Report and Print with the Members voting as
follows:

YES: Chairperson Allen and Councilmembers Bonds, Cheh, Gray, and Grosso
NO: None
PRESENT:  None
ABSENT: None
LIST OF ATTACHMENTS

(A) B22-0107, as introduced :

(B) B22-0008, as introduced (also referred to this Committee)

(C) B22-0032, as introduced (also referred to this Committee)

(D) B22-0051, as introduced (also referred to this Committee)

(E) B22-0047, as introduced (referred to the Committee of the Whole)

(F) Notice of Public Hearing, as published in the District of Columbia Register
(G) Agenda and Witness List

(H) Witness Testimony

(I) Fiscal Impact Statement
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(J) Legal Sufficiency Determination
(K) Comparative Print of B22-0107
(L) Committee Print of B22-0107
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.
Washington D.C. 20004

Memorandum

To: Members of the Council
From: Nyasha ;mith, Secretary to the Council

Date:  February 07, 2017

Subject : Referral of Proposed Legislation
Notice is given that the attached proposed legislation was introduced inthe
Legislative Meeting on Tuesday, February 7, 2017. Copies are available in Room
10, the Legislative Services Division.
TITLE: "Campaign Finance Reform Amendment Act of 2017", B22-0107
INTRODUCED BY: Councilmembers Allen, Grosso, and Bonds

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment
cc: General Counsel

Budget Director
Legislative Services
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Councilmember Anita Bonds
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A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011 to require principal campaign
committees to retire all debts within 6 months after an election, and to require committees
and candidates to obtain consent before using an individual’s likeness in campaign
literature, advertisements, websiles, or social media. '

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the "Campaign Finance Reform Amendment Act of 2017".

Sec. 2. The Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27,2012 (D.C. Law 19-
124; D.C. Official Code § 1-1161.01 et seq.), is amended as follows:

(@) Section 310a(2) (D.C. Official Code § 1-1163.104(2) is amended by stri'king the
phrase “Used to retire” and inserting the phrase “Within 6 months following the election, used to
retire” in its place.

(b) Section 315 (D.C. Official Code § 1-1163.15) is amended as follows:

(1) The section heading is amended by striking the phrase “Identification of

campaign” and inserting the phrase “Campaign” in its place.
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(2) A new subsection (d) is added to read as follows:

“(d) Each committee and candidate shall obtain consent prior to using the likeness of an
individual who is not a candidate for office in any campaign litérature, advertisements, \.;vebsites,-
or social media.”. |

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement in thé committee report as the fiscal
impact statement required by section 4a of the General Legislative Pfooedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date. |

This act shall take effect following approval by the Mayor (or in t.hg event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional rgyiew as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.
Washington D.C. 20004

Memorandum

To: Members of the Council

From: Nyasha ;mith, Secretary§ to the Council
Date:  January 09,2017

Subject : Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office
of the Secretary on Thursday, January 5, 2017. Copies are available in Room 10,
the Legislative Services Division.

TITLE: "Campaign Finance Transparency and Accountability Amendment Act of
2017", B22-0008

INTRODUCED BY: Chairman Mendelson at the request of the Attorney General

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety. ,

Attachment
cc: General Counsel

Budget Director
Legislative Services



GOVERNMENT OF THE DISTRICT OF COLUMBIA !

Office of the Attorney General

* K %
ATTORNEY GENERAL —
KARL A. RACINE [
January 5, 2017

The Honorable Phil Mendelson

Chairman, Council of the District of Columbia
John A. Wilson Building

1350 Pennsylvania Avenue, NW, Suite 504
Washington, DC 20004

Dear Chairman Mendelson:

I am writing to transmit the “Campaign Finance Transparency and Accountability Amendment
Act of 2017.” The bill ensures that independent expenditures are truly independent by requiring
candidates, elected officials, affiliated committees, and their agents to wall themselves off from
entities that make independent expenditures, including Political Action Committees (PACs) and
independent expenditure committees. It does so by borrowing from both previously introduced
legislation and from federal regulations. Candidates, officials, committees, and agents would not
be allowed to encourage anyone to donate to an independent expenditure committee.or a PAC.
PACs and independent expenditure committees in turn would have to certify that, to the best of
their knowledge, after due diligence, they have not received any donations that were coordinated
with any candidate, official, political committee, or political party. Moreover, any expenditure
coordinated with a candidate, campaign, or agent would be treated as a contribution to that
candidate or campaign.

The bill also ensures that the public knows who is behind independent expenditures by requiring
extensive disclosure. The bill requires individuals and entities making such expenditures to
disclose not only how much they spend, but also to identify any affiliates or donors associated
with that spending. These requirements will prevent individuals and organizations from hiding
behind “dark money” groups to circumvent sunlight provisions.

The bill closes a significant PAC loophole. Under current regulations, restrictions on giving to a
PAC do not apply during any calendar year in which the committee is not supporting candidates
in either a primary or general election. Consequently, a PAC could collect unlimited donations
in non-election years, even for political contributions, although of course it could not nge above
the maximum to any one candidate. The bill repeals this exemption.

441 Fourth Street, NW, Suite 11008, Washington, D.C. 20001, (202) 727-3400, Fax (202) 741-0580



The Honorable Phil Mendelson
January §,2017
Page 2

The bill builds on prior campaign finance proposals to sever the connection between
contributions and significant business dealings with the District. It focuses on what it calls
“doing business with the District”: large contracts, large grants, large tax abatements, and
agreements to acquire, sell, or lease land or a building - the type of arrangements where the
concern of pay-to-play corruption appears highest. Anyone who contributed to a candidate or
elected official who could influence or award any of these types of business, to any political
committee affiliated with that candidate or official, and to certain individuals or organizations
closely tied to such a candidate or official, would be ineligible to do high-value business with the
District. This ineligibility would last for two years following the election for which the
contribution was made. Anyone seeking to “do business with the District” would need to certify
that he or she was in compliance with District pay-to-play law, and the District would be
forbidden from “doing business with” anyone who was ineligible to “do business with the
District.”

Moreover, current law allows the Mayor and each Councilmember to each designate one
employee who may solicit and receive political contributions while on leave. The bill would
narrow this provision by limiting the type of leave that a designated employee can use for this
purpose (annual or unpaid leave only) and specifying that an employee may only solicit and
receive political contributions for a principal campaign committee or an exploratory committee.

Finally, the bill would require board and commission membérs to receive ethics training from the
Board of Ethics and Government Accountability.

If you have any questions, your staff may contact my Legislative Director, James A. Pittman, on
(202) 724-6517.

Sincerely,

Kar] A. Racine
Attorney General for the District of Columbia
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15
16  Chairman Phil Mendelson, at the request of the Attorney General, introduced the followmg bill,
17 which was referred to the Committee on .
18
19 To require political action committees to direct their contributions through regulated accounts
20 that are designated for that purpose; clarify that expenditures coordinated with a
21 candidate or campaign are considered contributions to that candidate or campaign;
22 require political action committees and independent expenditure committees to certify
23 that the donations they have received have. not been coordinated with any candidate or
24 campaign; enhance disclosure of independent expenditures; prohibit candidates, public
25 officials, and their affiliated political committees from soliciting donations to any
26 independent expenditure committee or political action committee; close the loophole
27 allowing unlimited contributions to a political action committee in a.year when the
28 committee is not supporting candidates; disqualify individuals and corporations from
29 large contracts or other significant business with the District if they have recently
30 contributed to certain covered recipients; regulate Hatch Act employee designations by
31 requiring them to be for a principal campaign or exploratory committee, requiring
32 employees to use either annual or unpaid leave, requiring designated employees to
33 disclose their designation to the Board of Ethics and Government Accountability, and
34 requiring the Board to post designated-employee information on its website; require
35 members of boards and commissions to obtain ethics training from the Board at the
36 beginning of their service.
37 ,
38 BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

39 Act may be cited as the “Campaign Finance Transparency and Accountability Amendment Act

40 of2017.

41 TITLE I - CAMPAIGN FINANCE
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Sec. 101. The Board of Ethics and Government Accountability Eétablishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27, 2012 (D.C.. Law 19-
124; D.C. Official Code § 1-1161.01 et seq.) is amended as fo]lo'ws:

(a) Section 101 (D.C. Official Code § 1-1161.01) is amended as follows:

(1) Paragraph (4A) is amended to read as follows:

“(4A) “Business contributor” means a business entity that makes a contribution,
or makes a donation to a political action committee or an independent expegditure committee,
along with all of that entity’s affiliated entities.”.

(2) A new paragraph (9A) is added to read as follows:

“(9A) “Contribution Account” means an accoﬁnt of a political action committee
that is segregated from other accounts of the political action committee and is used for the sole
purpose of making contributions to candidates, political partigs, political committees, and
Contribution Accounts of other political action committees.”.

(3) Paragraph (10) is amended by inserting a new subparagraph (C) to réad as
follows: |

*(C) The term “contribution” includes any éxpenditure that is coordinatgd with:

“(I) A candidate or public official; | '
“an A pblitical committee affiliated with a candidate or public official; or
“(IIT) An agent of any person described in sub-subparagraph (I) or (II).”.

(4) Paragraph (10B) is amended to read as follows:

“(10B)(A) “Coordinate’; or “coordination” means to take an action, including making an
expenditure: |

“(I) At the request, suggestion, or direction of a covered campaign; or
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“(II) In cooperation, consultation, or concert with, or with cher material
involvement of, a covered campaign.
“(B) There is a rebuttable presumption that an expenditure by a person is
coordinated with a covered campaign if:

“(I) The expenditure is based on information that the covered campaign

- provided to the person about the covered campaign’s needs or plans, including information about

campaign messaging or planned expenditures;

“(II) The person making the expenditqre retains the services of a person
who provides the covered campaign with professional services related to campaign or
fundraising strategy; or

“(III) The person making the expenditure is a coMﬁee that was
established, run, or staffed in a leadership role by an individual who previously worked'i_n a
senior position or advisory capacity on the candidate’s or public §fﬁcia]’s staff within the current
campaign, who is an immediate family member of the candidate or the public official, or who
has been a candidate within the prior two elections.”.

(5) A new paragraph (10C) is added to read as follows:
“(10C) “Covered campaign™ means:
“(A) A candidate or public official;
“(B) A political committee affiliated with a candidate or public official; or
“(C) An agent of any person described in subparagraph (A) or (B).”.
(b) Section 313 (D.C. Official Code § 1-1163.13) is amended as follows:

(1) Subsection (a)(1) is amended to read as follows:
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“(1) Every political action committee and every independent expenditure
committee shall certify, in each report filed with the Director of Campaign Finance, that:
“(A) To the best of its knowledge, after due diligence, the expenditures it
has made have not been controlled by or coordinated with any covered ca.'mbaign; and
“(B) To the best of its knowledge, aﬁe-r due diligence, none of the
contributions or donations it has received were solicited, as defined in section 333(j~l)(2), by any
covered campaign.”.
(2) Subsection (b) is amended to read as follows:

“(b) A business contributor to a political committee, political action committee, or
independent expenditure committee shall:

“(1) Provide the committee with the identities of the contributor’s affiliated
entities that have also contributed to the committee; and

“(2) Comply w1th all requests from the Office of Campaign Finance to provide
material information about its individual owners, the identity of affiliated eﬂﬁties, the individual
owners of affiliated entities, the contributions or expenditures made by such entities, and any
other information that the Office of Campaign Finance reasohably requests in order to enforce
this section.

(3) New subsections (b-1), (b-2), and (b-3) are added to read as follows:

“(b-1) Independent expenditure disclosures by individuals. Any individual who makes
one or more independent expenditures in an aggregate amount of $50 or more within a éé.lendar
year shall file reports with the Director of Campaign Finance, that include:

(1) The individual’s name and address;

*“(2) The amount and object of the expenditures; |
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“(3) The names of any candidates, initiatives, feferenda, or recalls in support of or
opposition to which the expenditures are directed; and

“(4) A certification that the independent expenditures were not coordinated with
any covered campaign.

“(b-2) Independent expenditure disclosures by covered ofganizations.

“(1) For the purpose of this subsection, the term “covered 6rganization” means
any person other than an individual, a political committee, a poliﬁcal action'committee,_or an
independent expenditure committee.

“(2) A covered organization that makes one or more independent expenditures in
an aggregate amount of $500 or more shall file reports with the Director of Campaign Finance
that include:

“(A) The organization’s name and priricipal place of business;

“(B) The amount and object of the expenditures;

“(C) The name of any candidate, initiative, referendum, or recall in
support of which or opposition to which the expenditures are Idirected;

“(D) A certification that, to the best of the organization’s knowledge after
due diligence, the independent expenditures were not coordinated with any covered campaign;

“(E) A certification that, to the best of the organization’s knowledge after
due diligence, none of the donations that organization has receivéd were solicited, as defined in
section 313(j-1)(2), by any covered campaign; and |

“(F) The name and principal place of business of any affiliated entity.

“(3) If the covered organization makes independent expenditures solely from a

segregated bank account, and if funds donated to the organization are not allocated to that
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account unless the donor requests in writing that they be allocated to the account, each éf the
organization’s reports to the Office of Campaign Finance under paragrapﬁ (2) shall include:
“(A) The name and address of each person whose total donations to the
account during the period covered by the report exceeded $200; and
“(B) The date and amount of each donation by that person to the account
during the period covered by the report. |
“(4) If the covered organization makes independent expenditures from sources
other than the type of segregated bank account described in paragraph (3), each of the
organization’s reports to the Office of Campaign Finance under paragraph (2) shall include:
“(A) The name and address of each person whose total donations to the
organization during the period covered by the report exceede& $200; and
“(B) The date and amount of each donation by that person to the -
organization during the period covered by the report.
“(5) Any disclosures required under paragraph (4) shall not include amounts
received by the covered organization: | |
“(A) In commercial transactions in the ordinary coﬁrse of business
conducted by the covered organization; or
“(B) In the form of investments (other thaﬁ investments by the principal
shareholder in a limited liability corporation) in the covered organization.
“(6) Any disclosures required under paragraph (4) shall not iﬁclude information
about a donor’s donation if:

“(A) That donor prohibited, in writing, the use of his or her payment to

support or oppose any candidate, initiative, referendum, or recall; and
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*(B) The covered organization agreed to follow the prohibition and
deposited the donation in an account which is segregated from any account ‘used to make
independent expenditures.

“(b-3) Contribution Accounts for Political Action Committees.

“(1) A political action committee may not make contributions to a public official,
a candidate, a political party, or a political committee unless and until it establishes a
Contribution Account for the purposes of financing any wn&ibuﬁons the political action
committee will make to any public official, candidate, political party, political committee, or
political action committee.

“(2) Within ten days of establishing the Contribution Account, a political action
committee must notify the Board that it has established a Contribution Account. |

“(3) A political action committee that establishes a Conuiﬁuﬁon Account must:

“(A) Ensure that the Contribution Account remains segregated frpm any
accounts of the political action committee that are used to make independent expenditures;

“(B) Ensure that no donation or contribution to the political action
committee is placed in the Contribution Account unless the contributor or donor has specifically
designated the donation for that purpose;

“(C) Ensure that contributions are made only from the Contribution
Account; |

“(D) Inform prospective contributors and donors to the political action
committee that a contribution or donation to the political action committee will not be placed in
the Contribution Account unless the contributor or donor specifically designates the contribution

or donation for that purpose; and
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*(E) Ensure that the Contribution Account pays a proportional share of the
political action committee’s administrative expenses.

“(4) If a political action committee has established a Contribution Account, it
must, in any reports it files pursuant to section 309 of this act, identify any receipts that have
been allocated to that Contribution Account.”.

(c) Section 333 (D.C. Official Code § 1-1163.33) is amended as follows:

(1) A new subsection (h-1) is added to read as follows:

“(h-1) A contribution to a political action committee shall not be considered a
contribution for the purposes of the limitations specified in this section if that contribution is not
designated for the political action committee’s Contribution Account.”. |

(2) A new subsection (j-1) is added to read as follows:

“(-1)(1) A covered campaign shall not solicit a contribution or donation to any covered
organization as defined in section 313(b-2)(1), any independent expenditure committee, or any
political action committee.

“(2) For the purposes of this subsection, a person solicits a cbntribution or
donation to an independent expenditure committee or political action committee if that person
asks, requests, or recommends, explicitly or implicitly, that the other person make a contribution
or donation to that independent expenditure committee or political action committee. This
includes any oral or written communication that, construed as reasonably understood in the
context in which it is made, contains a clear message asking,'requesting, or recommending that
another person make such a contribution or donation.”.

Sec. 102. Title 3, subsection 3011.33 of the District of Columbia Municipal Regulations

is repealed.
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TITLE II - PREVENTING PAY-TO-PLAY IN BUSINESS DEALINGS WITH THE
DISTRICT |

Sec. 201. Definitions.

For purposes of this title, the term:

(1) “Business contributor” means the same as that term is defined in section 101(4A) of
the Board of Ethics and Government Accountability Establishmeht and Comprehensive.Ethics_
Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-‘1 24; D.C. Official
Code § 1-1161.01(4A)).

(2) “Candidate” means the same as that term is defined in section 101(6) of the Board of
Ethics and Government Accountability Establishment and Comprehensive Ethics Reform
Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official Code § 1-
1161.01(6)).

(3) “Contracting authority” means:

(A) The Chief Procurement Officer as defined in section 104(11) of this act;

(B) Any subordinate agency, instrumentality, employee of the District
government, independent agency, board, or commission, othér than the District of Columbia
courts and the District of Columbia Public Defender Service, that is exempted from Chépter 3A
of this act pursuant to section 105(c) of the Procurement Practices Reform Act of 2010, effective
April 8, 2011 (D.C. Law 18-371; D.C. Official Code § 2-351.05).

(C) Any subordinate agency, instrumentality, embloyee of the District .
government, independent agency, board, or commission authorized to coﬁduct procurements
under section 201 of the Procurement Practices Reform Act of 2010, effective April 8, 2011

(D.C. Law 18-371; D.C. Official Code § 2-352.01).
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(3) “Contribution” means the same as that term is defined in section 101(10) of the Board
of Ethics and Government Accountability Establishment and Cofnprehensive Ethics Reform
Amendment. Act of 2011, effective April 27, 2012 (D.C. Law 19-124; DC Official Code § 1-
1161.01(10)).

(4) “Contribution Account” means the same as that term is deﬁnec_l in section 101(9A) of
the Board of Ethics and Government Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official
Code § 1-1161.01(9A)).

(5) “Covered recipient” means:

(A) Any elected District official who is or could be involved in influencing or
approving the award of a tax abatement, a contract valued at $100,000 or more, or an agreement
for the acquisition, sale, or lease of any land or building;

(B) Any candidate for elective District office who is or could be involved in
influencing or approving the award of a tax abatement, a contract'va]ued at $100,000 or more, or
an agreement for the acquisition, sale, or lease of any land or building;

(C) Any political committee affiliated with a District candidate or ofﬁciai
described in subparagraphs (A) and (B). |

(D) Any political party;

(E) Any political action committee Contribution Account, as defined in section
101(9A) of the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effectiv_e April 27,‘ 2012 (D.C. Law 19-
124; D.C. Official Code § 1-1161.01(9A)).

10
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(F) Any constituent-service program or fund, or sﬁbstantially similar entity,
controlled, operated, or managed by:
“(i) Any elected District official who is or could be involved in .
influencing the award of a contract or grant; or
“(ii) Any person under the supervision, direction, or control of an elected
District official who is or could be involved in influencing the award of a contract or grant.
(G) Any entity or organization:
(i) Which a candidate or public official described in subparagraphs (A)
and (B), or a member of his or her immediate family, controls; or
(ii) In which a candidate or public ofﬁqial described in subparagraphs (A)
and (B) has an ownership interest of 10 percent or more.
(6) “Election” means the same as that term is defined iﬁ section 101(15) of the anrd of
Ethics and Government Accountability Establishment and Comprehensivé Ethics Reform
Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official Codg §1-
1161.01(15)). |
(7) “Engage in business dealings with the District” means to:
(A) Receive a grant from the District that is valued at $100,000 or more;.
(B) Receive a tax abatement from the District that is valued at $100,000 or more;
(C) Enter into an agreement with the District for the acquisition, sale, or lease of
any land or building; or
(D) Enter into a contract with the District valued at $100,000 or more.
(8) “Immediate family” means the same as that term is defined in section 101(26) of the

Board of Ethics and Government Accountability Establishment and Comprehensive Ethics

1
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Reform Amendment Act of 2011, effective April 27,2012 (D.C. Law 19-124; D.C. Official
Code § 1-1161.01(26)).

(9) “Person” means:

(A) An individual, partnership, committee, corporation, labor organization, and
any other organization; or
(B) A business contributor.

(10) “Political action committee” means the same as fhat term is defined in section
101(43A) of the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effgctive April 27,2012 (D.C. Law 19-
124; D.C. Official Code § 1-1161.01(43A)).

(11) “Political committee” means the same as that term is defined in section lOi(44) of
the Board of Ethics and Government Accountability Establishment and C.omprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official
Code § 1-1161.01(44)). |

(12) “Political party” means the same as that term is defined in section 101(45) of the
Board of Ethics and Government Accountability Establishment and Compréhensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official
Code § 1-1161.01(45)).

Sec. 202. Eligibility to engage in business dealings with the District.

(a) A person that makes a contribution or solicitation for contribution to a covered
recipient, shall, for two years, be ineligible to engage in business dealings with the District.

(b) The two-year ineligibility described in subsection (a) shall begin on the date that the

contribution or solicitation for contribution was made.

12
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(¢) Neither the District nor any contracting authority of the District shall do any of the
following with a person that is ineligible to engage in business dealings with the District:
(1) Provide the person a grant valued at $100,.000 or more;
(2) Provide the person a tax abatement that is valued at $100,000 or more;
(3) Enter into an agreement with the person for the acquisition, purchase, or sale
of land; or
(4) Enter into a contract, valued at $100,000 or mbre, with the person. |
(d) For the purposes of this sectioq, a person solicits a contributioh or donation to covered
recipient if that person asks, requests, or recommends, explicitly or implicitly, that another
person make a contribution or donation to that covered recipient; This includes any oral or
written communication that, construed as reasonably understood in the context in which it is
made, contains a clear message asking, requesting, or recommending that another person make
such a contribution or donation.
Sec. 203. Sworn statement on eligibility to engage in business dealings with the District.
Before a person may engage in business dealings with the District, fhe person shall
provide the District with a sworn statement, under penalty of perjury, that to the best of the
person’s knowledge, after due diligence, the person is in corhpliance with this title and therefore
is eligible to engage in business dealings with the District.
TITLE III - POLITICAL ACTIVITY AND TRAINING
Sec. 301. Employee Political Activity |
(a) Section 3(b) of the Prohibition on Government Employee- Engagement in Political
Activity Act of 2010, effective March 31, 2011 (D.C. Law 18-355; D.C. Official Code §1-

1171.02) is amended as follows:

13
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(1) The lead-in language is amended by striking the phrase “while on leave” and
inserting the phrase “while on annual or unpaid leave” in its place.

(2) A new paragraph (1-a) is added to read as follows:

“(1-a) The employee may only perform these functions fora principal campaign
committee or an exploratory committee.”.

(3) Paragraph (3) is amended to read as follows: |

“(3)(A) Any designated employee shall report that designation to the Board on a
paper or electronic form that the Board designates. |

“(B) The form for each designated employee shall identify only the
employee’s name, the identity of the designor, and the identity of the principal campaign
committee or exploratory committee for which the employee is soliciting, accepting, or receiving
contributions.

“(C) The Board shall, on its website, identify each designated employee,
and for each designated employee shall identify the employee’s designor as well as the principal
campaign committee or exploratory committee for which the employee is soliciting, accepting,
or receiving contributions. |

“(D) The report required by this paragraph shall be in addition to any
disclosure required under section 224 of the Board of Ethics and Government Accountability
Establishment and Comprehensive Ethics Reform Amendment Act of 2011, effective April 27,
2012 (D.C. Law 19-124; D.C. Official Code § 1-1162.24).”. | |

(b) Section 1801(a-2) of the District of Columbia Comprehensive-Merit Personnel Act of
1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-618.01(a-2)) is amended

by inserting a new paragraph (4) to read as follows:

14
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“(4) No later than 90 days after commencement of service, each member of a
board or commission shall certify that he or she has undergone eﬂﬁcs training developéd by the
District of Columbia Board of Ethics and Government Accountability. fhe required training
may be provided electronically, in person, or both as considered appropriate by the Board of
Ethics and Government Accountability.”.

TITLE IV - FISCAL IMPACT AND EFFECTIVE DATE

Sec. 401. Fiscal impact statement.

The Council adopts the fiscal impact statement provided by the Chief Financial Officer as
the fiscal impact statement required by section 4a of the General Legislative Procedures Act of
1975, approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 402. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of Congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(2)), and publication in the District of

Columbia Register.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
OFFICE OF THE ATTORNEY GENERAL

X % %
ATTORNEY GENERAL s |
KARL A. RACINE EFETET
Legal Counsel Division
MEMORANDUM
TO: James Pittman

Deputy Attorney General for
Legislative, Intergovernmental, and Community Engagement

FROM: Janet M. Robins
Deputy Attorney General
Legal Counsel Division

DATE: January 4, 2017
SUBJECT: Legal Sufficiency Review of Draft Bill, the “Campaign Finance

Transparency and Accountability Amendment Act of 2017”
(AL-15-798 B)

ThiS iS tO Certify that this Office has reviewed the above-referenced

bill and resolution and found them to be legally sufficient. If you have any questions
about this certification, please do not hesitate to contact me at 724-5524.

Qe n T

7 N Janet M. Robins
L/
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COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Emith, Secretary!E to the Council
Date:  January 10, 2017
Subject : Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the
Legislative Meeting on Tuesday, January 10, 2017. Copies are available in Room
10, the Legislative Services Division. :

TITLE: "Clean Elections Amendment Act of 2017", B22-0032

INTRODUCED BY: Councilmembers Silverman, Allen, Grosso, Cheh, and
Nadeau

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety. ‘

Attachment
cc: General Counsel

Budget Director
Legislative Services
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Chuneifmember David Grosso CounciWElissa Sijverfan

ouncilmember Mary M. Che “ourcilmember Charles Allen
Councilmemb M. Cheh (Councilmember Charles All

Brumipn—

Councilmember Brianne K. Nadeau

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011 to clarify when expenditure
committees are genuinely independent of a candidate or officeholder and to allow only
individuals to contribute to political committees and constituent-service programs.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Clean Elections Amendment Act 2017”.

Sec. 2. The Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27; 2012 (D.C. Law 19-
124; D.C. Official Code § 1-1161.01 et seq.), is amended as follows:

(a) Section 101 (D.C. Official Code § 1-1161.01) is amended as follows:

(1) Paragraph (10)(A) is amended by adding a new sub-subparagraph (iv)to read

as follows:
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“(iv) Except as provided in subparagraph (B) of this paragraph, an
expenditure that is made by a person controlled by or that is coordinated with a candidate or
political comrﬁittee is considered a contribution to that candidate or politica@ committee.”

(2 Paragfaph (10A) is amended by striking “financial management policies of an
entity” and inserting the phrasq “financial management policies, fundraising activities, or
expenditures of an entity or acting in a manner that creates the appearance thereof” in its place.

. (3) Paragraph (33A) is amended by striking the phrase “expenditure” and
inserting the phrase “expenditure or contribution” in its place.

(b) Section 313(a)(2) (D.C. Official Code § 1-1163.13(a)(2)) is amended by striking the
phrase “has made no contributions” and inserting the phrase “is ﬁot controlled by, has n.o‘t
coordinated with, and has made no contributions” in its place. |

(© Section 333 (D.C. Official Code § 1-1163.33) is amended by adding a new subsection
(1) to read as follows: |

(1) 1t shall be unlawful for any person other than an individual to make any contribution
toa pblitical committee or constituent-service program.” |

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date. |

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as

provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December



61 24,1973 (87 Stat. 813: D.C. Official Code § 1-206.02(c)(L)) and publication in the District of
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COUNCIL OF THE DISTRICT OF ' COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha Emit;, Secretagry to the Council
Date:  January 25, 2017
Subject : Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the Office
of the Secretary on Tuesday, January 10, 2017. Coples are available in Room 10,
the Legislative Services Division.

TITLE: "Comprehensive Campaign Finance Reform Amendment Act of 2017",
B22-0051

INTRODUCED BY: Councilmembers Gray and T. White
CO-SPONSORED BY: Councilmember R. White

The Chairman is referring this legislation to the Committee on Judiciary and Public
Safety.

Attachment
cc: General Counsel

Budget Director
Legislative Services
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(CouncilmemfEr Trayon White Councilmembet Vinceht C. Gray

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Board of Ethics and Government Accountability Establishment and
comprehensive Ethics Reform Amendment Act of 2011 to add definitions for the
terms "covered contractor”, "prohibited recipient”, and "related party"; to amend
definitions for the terms "contribution”, "expenditure”, and "political committee"; to
prohibit registered lobbyists from bundling contributions; to establish campaign
restrictions for covered contractors during prohibited periods prior to an election; to
prohibit contributions in excess of $25 in the form of-a money order; to require
disclosures from those who make substantial independent expenditures; to give
covered contractors an opportunity to cure violations prior to the commencement of an
enforcement action; and to provide a separate penalty provision for covered contractor
violations. '

BE IT ENACTED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the "Comprehensive Campaign Finance Reform Amendment Act of
2017". | |

Sec. 2. The Board of Ethics and Government Accountability ESlablishmcnt and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law
19-124; D.C. Official Code § 1-1161.01 et seq.) is amended aé follows:

(a) Section 101 (D.C. O‘fﬁcial Code § 1-1161.01) is amended as follows:

(1) A new paragraph (10C) is added to read as follows: |
"(10C) "Covered Contractor" means any individual or sole proprietor,

business, corporation, firm, partnership or association seeking or holding a contract to provide
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goods or services to the District of Columbia, or seeking or holding a grant from the District

of Columbia.".

(2) A new paragraph (45A) is added to read as follows:

"(45A) "Prohibited recipient”" means:

"(A) Any elected District official who is or could be involved in

influencing the award of a contract or grant to a covered contractor.

'(B) Any candidate for elective District office who is or could be involved

in influencing the award of a contract or grant to a covered contractor.

"(C) Any political committee affiliated with a District candidate or official

described in subparagraphs (A) and (B) of this paragraph.

"(D) Any constituent-service program or fund, or substantially similar

entity, controlled, operated, or managed by:

"(i) Any elected District official who is or could be involved in

influencing the award of a contract or grant to a covered contractor; or

"(ii) Any person under the supervision, direction, or control of
an elected District official who is or could be involved in influencing the award of a

contract or grant to a covered contractor.
"(E) Any political party.

"(F) Any entity or organization:
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"(i) Which a candidate or public official described in
subparagraphs (A) and (B) of this paragraph, or amember ofhis or her immediate

family, controls; or

"(ii) In which a candidate or public official described in

subparagraphs (A) and (B) of this paragraph has an ownership interest of 10% or more.",
(3) A new paragraph (48A) is added to read as follows:

"(48A) '"Related party," with respect to any entity (including a political

committee or political action committee), means:

"(A) A person controlling, controlled by, or in common control with,

the entity;

"(B) An officer or director of, or a person performing similar

functions with respect to, a person described in subparagraph (A) of this paragraph; or

"(C) If the entity is an organization, an officer or director of, or a-

person performing similar functions with respect to, the organization.". -

(b) Section 231 (D.C. Official Code § 1-1162.31) is amended to by adding a new

subsection (h) to read as follows:
"(h)(1)' The following persons shall not bundle contributions:
"(A) Any lobbyist required to register under Title II of this Act; or

"(B) Any person acting on behalf of a lobbyist required to register

under Title II of this Act.
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"(2) Paragraph (1) of this subsection shall not be construed to prohibit any person
from bundling contributions to a political committee or political action-committee organized

for the principal purpose of supporting or opposing an initiative or referendum.".
(c) Section 309 (D.C. Official Code § 1-1163.09) is amended as follows:

(1) Subsection (f)(1) is amended by striking the number “$15,000” and inserting

the number “$10,000” in its place.
(2) A new paragraph (g) is added to read as follows:

"(g) Prior to awarding any contract to procure goods or services with the District of
Columbia, or seeking a grant with the District of Columbia, the District of Columbia or any of
its purchasing agents or agencies or those of its independent authorities shall receive a sworn
statement from the covered contractor made under penalty of perjury thatb to the best. of the
covered contractor's knowledge after duediligence, the covered cdntractor, any related
parties, any immediate family members of the covered contractor, and any immediate family
members of the officers or directors of the covered contractor are in compliance with section
334a. The covered contractor shall also assume a continuing duty to report any violations of
section 334a of this Act that may occur during the negotiation for a contract or agreement and

throughout the time period in which the prohibitions apply.”. -

(d) Section 313 (D.C. Official Code § 1-1'163.13) is x.amended by adding a new
subsection (e) to read as follows:

"(e) Any advertisement supporting or opposing a candidate, initiative, referendum, or
recall that is disseminated to the public by a political committee, a political action committee,

or any other person must disclose, in the advertisement, the identity of the advertisement's
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sponsor.

(e) Section 333 (D.C. Official Code § 1-1163.33) iﬁ amended as follows:
(1) Subsection (€)(2) is amended to read as fqll’ows:
"(2) No person shall receive or make any cqntribution in the form of cash or a
money order in an amount of $25 or more.". .
(2) A new subsection (I)is added to read as follows:

"OF oi‘ the purposes of determining applicable contribution lirﬁits pursuant to this
section, contributions attributable to an entity shall include any contributions made by a
related party.". |

(f) A new section 334a is added to read as follows:

"334a. .Covered contractor campaign restrictions.

"(a) Neither the District of Columbia nor any of its purchasing agents or agencies or
those of its independent authorities shall enter into an agreement or otherwise contract to
procure goods, services or equipment from or 'to sell property to any covered contractor ‘if:

"(1) The covered contractor seeks or holds contracts or grants with the District
with a cumula'tive value of $250,000 or more; and

"(2) The covered contractor or arelated party has solicited or made any
contribution or expenditure to a prohibited recipient between the following dates:

"(A) If the covered contractor's bids or proposals were unsuccessful,
between the date on which the covered contractor knows that a solicitation will be is;s’ued, and
termination of negotiations or notiﬁcation by the District that the covefed contractc;r's bids or
proposals were unsuccessful;

"(B) If the covered contractor received a contract or grant, between the
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date on which the contractor knows that a solicitation will be issued, and one year after final
payment is made on the contract or grant. |

"(b) No covered contractor who seeks or holds a grant or CO[)tl"ilCt to procure goods
services or equipment from or to sell property to the District of Columbia with a cumulative
value of $250,000 or more shall solicit or make any contribution or expenditure.to a
prohibited recipient between the following dates:

"(1) If the covered contractor’s bids or proposals are unsﬁccessﬁll, the date
on which the contractor knows that a solicitation will be issued, and the date on which
negotiations are terminated or the covered contractor is notified by the District that the |
covered contractor's bids or proposals were unsuccessful;

"(2) If the covered contractor received the co.ntracts or grants, betweeﬂ the
date on which the contractor knows that a solicitation will ‘be issued, and one year after final
payment is made on the contracts or grants.

"(c)(1) “The prohibition on contributions and expenditures in subsections (a) and (b) of |
this section shall apply to any related party, including trusts, limited liability corporations,
general partners of such limited liability corporations, and political committees. |

(2) If a covered contractor is a corporation the prohibitfon on contributions
and expenditures in subsections (a) and (b) of this section shall also apply to any officer or
director of the corporation, orto any principal who has a controlling interest inthe
corporation. |

"(d) Immediate family members of a covered contractor, and of itS officers, directors,
and principals, may make campaign contributions to, and expenditures in support of, a

prohibited recipient; provided that these contributions and expenditures do not exceed an
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aggregate of $300 per person per election.

"(e) For the purpose of this section and section 335a, any payment of money in an
amount greatef than $500, or any payment of in-kind services valued at niore than $500, to an
organization controlled by a candidate or amember of the candidate's immediate family
constitutes a contribution.

“(f) The restrict.ions in this section shall apply beginning on the date when the
cumulative value of the grants or contracts held or sought by a covered contractor reaches or
exceeds $250,000. If the cumulative value of the contracté or grants sought or held by a
covered contractor reaches or exceeds $250,000, but subseqﬁe‘ntly falls below $250,000, the
restrictions in this section shall cease to apply; provided, that a covered contractor may not
make political éontributions to a prohibited recipient until one year after the date on which the
aggregate value of the contractor's contracts or grants falls below $250,000.

"(g) The value of a contract or grant sought or held by a covered contractor shall be
determined by the total amount of payment to be made under the contract or grant, ipcluding
the value of any option under a contract.”. |

(g A n‘ew section 335a is added to read as follows:

"335a. Covered contractor penalties.’

"(a) In addition to any penalties prescribed in section '335, a covered contractor that
knowingly solicits or makes unlawful campaigh contributions to, or expenditures in support
of, a prohibitqd recipient in violation of this act shall be subject to a fine of up to 3 times the
amount of the unlawful contribution or expenditure, and such violation' shall be considered a
breach of the terms of the contract or grant. At the discretion of the District, the existing

contracts or grants of the covered contractor may be terminated and the covered contractor
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may be disquaiified from eligibility for future District contracts or grants for a period of 4
calendar years from the date of determination that a violation. of this act has occurred.

"(b) If a covered contractor, a related party, or a family member of a covered
contractor or of an officer or director of a covered contractor unknowingly solicited or made
campaign contributions or expenditures in violation of section 334a, the covered contractor
may cure the violation if, within 30 days after such violation, the covered contracfor seeks and
receives full reimbursement of the unlawful contribution of éxpenditure from the prohibited
recipient or recipients. If the prohibited recipient or recipients are unable or unwilling to
reimburse the full amount of the unlawful contribution or expenditure because it would cause
an unreasonable f'mancial hardship, the covered contractor will be considered in violation of
section 334a, but the effort to seek a cure may be considered. in the determination of Apenalties.

“(c)(1) In addition to any penalties pre§cribed in section 335, aﬁy prohibited recipient
who knowingly solicits or accepts a campaign contribution or expenditure in violatiqn of
section 334a shall be subject to a fine up to 3 times the amount of the unlawful contribution or
expenditure.

(2) If the prohibited recipient in violation of tﬁis act is a political committee
affiliated with a candidate or public official, of an entity or organization controlled by a
candidate or public official, the name of the candidate or public official shall be prominently
displayed on the web page of the Office of Campaign Finance.”.

Sec. 3. Fiscal impact statement

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,

approved Octo_ber 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).



Sec. 4. Effective date.

The act shall take effect following apprc:)val by the Mayor (or in the event of veto by6 the )
Mayor, action by the Council to override the veto), a 30-day.period of congressional review as
provided in sec;tion 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973, (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.



ATTACHMENTE



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

Washington D.C. 20004
Memorandum
To: Members of the Council
From: Nyasha EmitE, Secretagry to the Council
Date:  January 10,2017
Subject : Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the . -
Legislative Meeting on Tuesday, January 10, 2017. Copies are available in Room
10, the Legislative Services Division.

TITLE: "Government Contractor Pay-to-Play Prevention Amendment Act of 2017",
B22-0047

INTRODUCED BY: Chairman Mendelson and Councilmembers R. White, Cheh,
Silverman, Allen, Grosso, and Nadeau

CO-SPONSORED BY: Councilmember T. White

The Chairman is referring this legislation to the Committee of the Whole.
Attachment

cc: General Counsel

Budget Director
Legislative Services
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A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Procurement Practices Reform Act of 2010 to prohibit District government
contracts with businesses and individuals that have made contributions to District
government elected officials for a period of time. '

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
acl may be cited as the “Government Contractor Pay-to-Play Prevention Amendment Act of
2017”.

Sec. 2. The Procurement Practices Reform Act of 2010, effective April 8, 2011 (D.C.
Law 18-371; D.C. Official Code § 2-351.01 et seq.), is amended as follows:

(a) A new section 303 is added to read as follows:



41

T 42

43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

63

“Sec. 303. Prohibition on contracting with political contributors.

“Prior to awarding any contract to procure goods or servfces, a contra.cting offic'er shall
obtain a sworn statement from the contractor, made under penalty of perjﬁry, that, to the best of
the contractor’s knowlgdge, and after due diligence, the contractor is in compliance with section
952, and is therefore eligible to enter into a contract with the Disltrict.

(b) A new Title IX-A is added to read as follows:

“TITLE IX-A. ELIGIBILITY TO CONTRACT WITH THE DISTRICT.

“Sec. 951. Definitions.

“For purposes of this title, the term:

“(1) “Business contributor” has the same meaning as set forth in section'101(4A)
of the Board of Ethics and Government Accountab‘ilit'y Establishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (DC Law 19-124; D.C. Official
Code § 1-1161.01(4A)).

“(2) “Candidate” has the same meaning as se; forth in section 101(6) of the Board
of Ethics and Government Accountability Establishment and Comprehensive Ethics Reform
Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official Cddé §1-
1161.01(6)). |

“(3) “Contracting authority” means: 4

“(A) The Chief Procurement Officer as defined iﬁ section _104(11) of the
Procurement Pra;:tices Reform Act of 2010 (D.C. Law 18-371; D.C. Official Code § 2-
351.04(11)); |

“(B) Any subordinate agency, instrumentality, employee of the District‘

government, independent agency, board, or commission, other than the District of Columbia
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courts and the District of Columbia Public Defender Service,‘ that is exempted from Chapter 3A
of this act pursuant to section iOS(c);

“(C) Any subordinate agency, instrumentality, cmpldye‘e of the District
government, independent agency, board, or commission authorized to conduct procurements
under section 201.

“(4).“Cont-ribution” has the same meaning as set forth in section 101(10) of the
Board of Ethics and Government Accountability Btablishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official
Code § 1-1161.01(10)).

“(5)-“Covered recipient” means: |

“(A) Any elected District official except for an Advisory Neighborhood
Commissioner and members of the State Board of Education. |

“(B) Any candidate for elective District office, excépt for an Advisory
Neighborhood Commissioner and members of the State Board of Education.

“(C) Any political committee affiliated w{th a Dist;ict candidate or official
described in subparagraphs (A) and (B). |

“(D) Any political action committee organized pursuﬁnt to Part B of the
Board of Ethics and Government Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective Ap;'il 27,2012 (DC Law 19-124; D.C. Official
Code § 1-1163.07 et seq.);

“(E) Any constituent-service program or fund established pursuant to

section 338 of the Board of Ethics and Government Accountability Establishment and
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Comprehensive Ethics Reform‘Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-
124; D.C. Official Code § 1-1163.38). |

“(6) “Election” has the same meaning as set forth in section 101(15) of the Board
of Ethics and Govefnment Accountability Establishment and-Comprehensive Ethics Reform
Amendﬁment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official Code § 1-
1161.01(15)).

“(7) “Immediate family” has the same meaniﬁg as set forth in section 101(26) of
the Board of Ethics and Government Accountability Establishment and Comprehensivé Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (ﬁ.C. Law 19;124; D.C. Official
Code § 1-1161.01.(26)).

“(8) “Person” has the same meaning as set forth ih section 101(42) of the Board
of Ethics and Government Accountability Establishment and Comprehen;sive Ethics Reform
Amendment Act of 2011, effective April 27, 2012 (D.C. Law 19-124; D.C. Official Code § 1-
1161.01(42). |

“(9) “Political action committee™ has the same meaning as set forth in section
101(43A) of the Board of Ethics and Government Accountability Establishrﬁent and
Comprehensive Ethics Reform’Amendment Act of 2011, effective April 27, 2012 (D.C. I.Aw 19-
124; D.C. Official Code § 1-1161.01(43A)). |

“(10) “Political committee” has the same meaning as set forth in section' 101(44)
of the Board of Ethics and Government Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (b.C. Law 19—124; D.C. Official

Code § 1-1161.01(44)).
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“(11) “Political party” has the same meaning as set forth in section 101(45) of the
Board of Ethics and Government Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011, effective April 27, 2012 (b.C. Law 19-124; D.C. Official
Code § 1-1161.01(45)).
“Sec. 952. Eligibility of contractor to enter into contract or agreefnent with the District.
“(a) Beginning on January 1, 2018, a person or business contributor that makes or solicits
a contribution to a covered recipient shall be ineligible to ent;ar iﬁto a contract for the p?ovision
of goods or services to the District valued at $100,000 or more during the- time period provided
in subsection (b) of this section. The District shall not enter into an agreement or otherwise
contract with a person or business contributor that is ineligible pursuant to this subsection during
the time period provided in subsection (b) of this section.
“(b)(1) For contributions to covered recipieﬂts described under sectibn 951(5)(A), (B), or
(C), the restriction on a person or business contributor, entering into a contract with the District
under this section shall apply beginning on the date the contribution was mgde or solicited and
continuing until one year following:
“(A) The date of the primary election i.f the District candidate or official
does not appear on the general election ballot; |
“(B) The date of the general election if the District candidate or official
appears on the general election ballot, regardless of whether ;he contribution or solicitation was
for the primary eleétioxi or general election; or
“(C) If the contribution or solicitation was not for a particular ele?tion, the

date the contribution was made or solicited.”
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“(2) For contributions to covered recipients described under section 95 1(5)(D),
(E), (F) or (G), the restriction on a person or business contributor entering into a contract with
the District under this section shall apply beginning on the date the contribution was méde or
solicited and contiquing for 12 months following that date.

“(3) For purposes of this section, the term “date the contribution was made” shall
be the date of the contribution as reported to the Office of Campéign Fingnce as required by
section 309 of the Board of Ethics and Government Accountability Establishment and
Comprehensive Ethics Reform Amendment Act of 2011, effective April 27; 2012 (D.C. Law 19-
124; D.C. Official Code § 1-1163.09)

(c) Beginning on the effective date of the Contracting Pay-to-Play Prevention
Amendment Act of 2017, the Mayor shall include a notice of this section, and its applicability as
of January 1, 2019, with any materials provided to contractors or potential contractors in relation
to any contract solicited pursuant to Title IV of the Prdcurenient Practices Reform Act of 2010,
effective April 8, 2011 (D.C. Law 18-371; D.C. Official Code § 2-354.01 et seq.)”.

Sec. 4. Fiscal impact statement. |

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 5. Effective date. |

This act shall take effect following approval by the Maydr (or in the event of veto by the
mayor, action by the Council to override the veto), a 30-day period of Congressional review as

provided in section 602(c)(1) of the District of Columbia Home Rule Act, épproved December



152 24,1973, (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

153  Columbia Register.
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Council of the District of Columbia

COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY
NOTICE OF PUBLIC HEARING ‘

1350 Pennsylvania Avenue, N.W., Washington, D.C. 20004

COUNCILMEMBER CHARLES ALLEN, CHAIRPERSON
COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY

ANNOUNCES A PUBLIC HEARING ON

BILL 22-0008, THE “CAMPAIGN FINANCE TRANSPARENCY AND ACCOUNTABILITY
- AMENDMENT ACT OF 2017” '

BILL 22-0032, THE “CLEAN ELECTIONS AMENDMENT ACT OF 2017”

BILL 22-0051, THE “COMPREHENSIVE CAMPAIGN FINANCE REFORM
" AMENDMENT ACT OF 2017”

BILL 22-0107, THE “CAMPAIGN FINANCE REFORM AMENDMENT ACT OF 20177

Monday, July 10,2017, 9:30 a.m.
Room 500, John A. Wilson Building
1350 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

On Monday, July 10, 2017, Councilmember Charles Allen, Chairperson of the Committee on the
Judiciary and Public Safety, will hold a public hearing on Bill 22-0008, the “Campaign Finance
Transparency and Accountability Amendment Act of 2017”; Bill 22-0032, the “Clean Elections
Amendment Act of 2017”; Bill 22-0051, the “Comprehensive Campaign Finance Reform
Amendment Act of 2017”; and Bill 22-0107, the “Campaign Finance Reform Amendment Act of
2017”. The hearing will take place in Room 500 of the John A. Wilson Building, 1350
Pennsylvama Avenue, N.W,, at 9:30 a.m.

The stated purpose of Bill 22-0008, the “Campaign Finance Transparency and Accountability
Amendment Act of 20177, is to require political action committees to direct their contributions
through regulated accounts that are designated for that purpose; clarify that expenditures
coordinated with a candidate or campaign are considered contributions to that candidate or
campaign; require political action committees and independent expenditure committees to certify
that the donations they have received have not been coordinated with any candidate or campaign;
enhance disclosure of independent expenditures; prohibit candidates, public officials, and their
affiliated political committees from soliciting donations to any independent expenditure committee
or political action committee; close the loophole allowing unlimited contributions to a political

1



action committee in a year when the committee is not supporting candidates; disqualify individuals
and corporations from large contracts or other significant business with the District if they have
recently contributed to certain covered recipients; regulate Hatch Act employee designations by
requiring them to be for a principal campaign or exploratory committee, requiring employees to
use either annual or unpaid leave, requiring designated employees to disclose their designation to
the Board of Ethics and Government Accountability, and requiring the Board to post designated-
employee information on its website; and require members of boards and commissions to obtain
ethics training from the Board at the beginning of their service.

The stated purpose of Bill 22-0032, the “Clean Elections Amendment Act of 20177, is to amend
the Board of Ethics and Government Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011 to clarify when expenditure committees are genuinely
independent of a candidate or officeholder and to allow only individuals to contribute to political
committees and constituent service programs. :

The stated purpose of Bill 22-0051, the “Comprehensive Campaign Finance Reform Amendment
Act of 2017”, is to amend the Board of Ethics and Government Accountability Establishment and
Comprehensnve Ethics Reform ' Amendment Act of 2011 to add definitions for the terms “covered
contractor”, “prohibited recipient”, and “related party”, to amend definitions for the terms

contrlbutlon” “expenditure”, and “political committee”, to prohibit registered lobbyists from
bundling contributions, to establish campaign restrictions for covered contractors during
prohibited periods prior to an election, to prohibit contributions in excess of $25 in the form of a
money order, to require disclosures from those who make substantial independent expenditures,
to give covered contractors an opportunity to cure violations prior to the commencement of an
enforcement action, and to provide a separate penalty provision for covered contractor violations.

The stated purpose of Bill 22-0107, the “Campaign Finance Reform Amendment Act of 20177, is
to amend the Board of Ethics and Government Accountability Establishment and Comprehensive
Ethics Reform Amendment Act of 2011 to require principal campaign committees to retire all
debts within six months after an election, and to require committees and candidates to obtain
consent before using an individual’s likeness in campaign literature, advertisements, websites, or
social media.

The Committee invites the public to testify or to submit written testimony. Anyone wishing to
testify at the hearing should contact the Committee via email at judiciary@dccouncil.us or at (202)
727-8275, and provide their name, telephone number, organizational affiliation, and title (if any),
by close of business Wednesday, July 5. Representatives of organizations will be allowed a
maximum of five minutes for oral testimony, and individuals will be allowed a maximum of three
minutes. Witnesses are encouraged to bring twenty single-sided copies of their written testimony
and, if possible, also submit a copy of their testimony electronically in advance

to judiciary@dccouncil.us.

For witnesses who are unable to testify at the hearing, written statements will be made part of the
official record. Copies of written statements should be "submitted to the Committee
at judiciary@dccouncil.us or to Nyasha Smith, Secretary to the Council, 1350 Pennsylvania



Avenue, N.W., Suite 5, Washington, D.C. 20004. The record will close at the end of the business
day on July 24, - .
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Council of the District of Columbia

COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY
AGENDA & WITNESS LIST ‘

1350 Pennsylvania Avenue, N.W., Washington, D.C. 20004

COUNCILMEMBER CHARLES ALLEN, CHAIRPERSON
COMMITTEE ON THE JUDICIARY & PUBLIC SAFETY
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